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f ■ ^HE law of a country is in perfedion when it cor- 
I refponds to the manners of the people, their cir- 
"*" cumftances, their government. And as thefe are 
feldom ftationary, law ought to accompany them in their 
changes. An inftitute of law accordingly, however perfed 
originally, cannot long continue fo : A century, or perhaps 
a fhorter time, will introduce innovations ; even fo many 
as that, were a Hope or a Dirleton, fo eminent in former 
times, reftored to life, he would be for a time little better 
than a novice. The knowledge, therefore, of the progrefs 
of law, and of its innovations, is eflential to every Lawyer 
who is ambitious to figure in his profeflion. But how is 
this knowledge to be attained ? From no fource but the 
Decifions of the fupreme Courts. In former times every 
Lawyer of note had a common-place book, in which 
were (hortly taken down remarkable cafes decided in the 
Court of Seflion ; fome of which have, in later times, been 
publifhed under the title of PraSiics. But as thefe collec- 
tions were made as aids only to memory, without any view 
of publication, they were found to be too fhortly ftated for 
folid inftrudion. This moved feveral patriotic Lawyers to 
give a hiftory of the remarkable cafes that fell under their 
infpedion, Duriey Stair^ Dirkton and others, and by their 
works the knowledge of law has been much ripened. If a 
good iyftem of laws be a capital blefling, thefe authors 
ought for ever to be kept in remembrance. I was early 
taught a high regard for them, not only for their ingenious 
and acute reafonings, but for their carrying on the hiftory 
of our law ; and it has always been my opinion, that any 
time a Lawyer has to fpare from his profefHon, cannot be 
more ufefuUy employed than in fuch a work. Such col- 
ledions, it is true, are multiplying daily ; and it is irkfome 
to think, that the ftudy of law muft become more and more 

laborious, 
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laborious, from the neceffity of perufing collections without 
end. This inconvenience, however, feems not incapable of 
a remedy. What greater fervice to his country can a Lawyer 
in high eftimation perform, than to bring their fubftance 
into a new inftitute, leaving nothing to the ftudent but to 
confult the originals when not fatisfied with his author. 
This indeed may require a new inftitute every century or 
two. But if law-proceedings be carried on, as at prefent, 
with accuracy and difintereftednefs, our law will move with 
a fwift pace toward perfedion, and render new inftitutes 
lefs. and lefs neceffary. 

If there be any who difregard the Decifions of our fove- 
xeign Courts, fuch I know there have been, thefe gentlemen 
furely do not advert to their importance with refped to the 
hiftory of law. Even Decifions that deviate from juft prin- 
ciples, are of ufe : They give exercife to the reafoning fa- 
culty, embolden the ftudent to think for himfelf, and to let 
nothing pafs but after the ftrideft examination. 

In the following colledion, I made it a rule to take down 
inftantly in writing the opinions of my brethren, with what 
obfervations occurred to myfelf. I durft not truft memory 
with refpe<ft to a matter fo delicate. This ta^ I began to 
feel burdenfpme in my advanced years. Yet, as the work 
was undertaken for promoting the knowledge of law, I was 
loath to indulge eafe while I had any remaining ability. — 
Fortunately for me, and for the public, a Gentleman emi- 
nent for his knowledge of law, was prevailed on by the Fa- 
culty of Advocates to keep a regifter of the Decifions of the 
Court. As a better choice cannot poflibly be made, I lay 
down my pen, entirely fatisfied that the relieving myfelf 
from a growing burden will not now be of any prejudice to 
the public. 
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nees* * 

167. A 
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182. TTie^xpence of a fale by an heir apparent upon the a<5l 1695, 
mufl be paid out of the fubjeft. 
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d to 



xiv TABLE OF CONTENTS. 

Decisions. 
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ing him in old age, granted before her marriage, though not in- 
timated till after, was preferred before the jus maritL 
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No I. ij^xh February I'j s^i- 

Duke of Norfolk and Partners contra TimsTEEs for the AAUuit^ts 
of the York-building Company, 

C O M P E t I T ION. 

THE York-building Company being authorifed to contraft 
debt by way of annuities for life, and having granted life- 
rent annuities to the extent of L. 10,000 yearly, they 
difponed their eftates in Scotland to certain truftees for 
behoof of the annuitants, and for their fecurity and payment, up- 
on which the truftees were regularly infeft. As thefe annuities were 
a fubjed for commerce, many of them paft from hand to hand ; 
and in feveral inftances matters were fo llovenly tranfa<5led, that in 
place of preferving the real fecurity, the original bonds fecured by 
infeftment were given up to the Company, and new perfonal bonds 
taken from the Company to the fame extent. 

The Duke of Norfolk and Partners being creditors to the Company 
in a great fum, proceeded to adjudication. This title was made the 
foundation of a redu^lion and improbation, in which the truftees for 
the annuitants were called, and the above faft being difcovered by 
producftion of the annuity-bonds in the procefs, it was objedled for 
the purfuer. That the old bonds being retired by the Company were 
extinguijfhed j and fuppofe the new bonds to h^furrogatum^ that be- 
ing perfonal bonds only, they cannot compete with the purfuers in- 
feftment. It was the opinion of the plurality of the Lords when this 
matter came before the Court, that the cafe was hard, perfons pur- 

A chafing 
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.chafing annuities upon the faith that they had a real fecurity, and 
lofing their money by an error in the form of tranfadion, excufable 
in ftrangers who arc not fuppofed to be acquainted with our law; 
and that it would be againft the rules of equity for the Duke to take 
advantage of this blunder, whofe debt was contradled before any of 
the original annuity-bonds were retired, and who therefore did not 
truft his money upon the faith of a free fund ; that it would be un- 
juft to make any man fuffer by the blunder of another, but not agree- 
able to equity that he fhould take any benefit by a blunder fo inno- 
cent and fo excufable. Upon this medium the following interlo- 
cutor carried by the plurality : " Find, That by the laws of Scotland 
** the creditors annuitants can have no real right in virtue of the 
'*• truft-infeftment in the Company's lands and eftates in Scotland, 
** for payment or fecurity of bonds granted by the Company after 
" the date of the faid infeftment. But in refpedt of the circum- 
" fiances of this cafe^ and that it appears that feveral of the faid 
** creditors, unacquainted with the laws of Scotland, have erroneoufly 
" given up to the Company the old bonds, for fecurity and payment 
" of which the faid truft-infeftment was granted, and which bonds 
** had been duly afligned to them, and have, in place thereof, taken 
*' new bonds for the fame annuities, in the names of the faid afllignees, 
" in belief that their real right and fecurity in the faid lands and 
eftates in Scotland was not thereby hurt or impaired ; and as the 
purfuer, whofe debt was contradfed before making the faid ex- 
changes, has fufFered no prejudice thereby, fo he ought to take no 
advantage by that error. Therefore find, That the faid annuitants^ 
who have delivered up old bonds of date prior to the date of the 
" faid infeftment, upon getting new bonds in their own name, 
*• ought to be preferred and ranked upon the Company's eftates in 
*' Scotland, as if they were ftill poflefTed of the old bonds entire and 
*• uncancelled,'' 

This caufe was again brought before the Court upon petition and 
anfwers. I was in the minority againft the above interlocutor ; and 
that which weighed with me, and afterwards with the whole judges, 
was what follows. Suppofing an error as in the interlocutor, here 
is a new principle of equity laid down. That wherever a man 
hurts himfelf by an error, no other man can take any benefit by 
it. Now, 1 cannot difcover in the laws of any country, that equity 
has been carried fo far. And it would make an innovation in law 
that has not been dream'd of. Let us put inftances. One lends 
money to a perfon inhibited^ who dies, and the inhibition is renewed 
againft his heir, but by forae error or tniftake this fecond inhibition 
proves not fonnal. The heir gives a real fecurity to the perfon who 
lent his money after the inhibition. According to the plan of the 
interlocutor, the creditor who has the real fecurity cannot take the 
advantage of the inhibiter's error. A minor to whom feveral years 
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annual-rents were due upon an heritable bond fecured by infeftment, 
difcharged the bygone annual-rents, and took a moveable bond in 
place of them. The debtor foon after becoming bankrupt, the minor 
brought a redu6lion of the tranfadlion intra annos. utiles^ and the re- 
dudlion was fuftained, 29th January 1729. Moncritf contrsi Creditors 
<^i Mitchell <y{ Balbeddie. It was not dream'd that the creditor could 
be reftored, had he been major, even againft competing creditors who 
had lent their money before the tranfaftion. Yet according to the 
prefent dodhine, a major ought to be reftored ; for nothing can be a 
ib-onger qualification of an error than difcharging the bygone annual- 
rent, and in place thereof taking a moveable bond of corroboration. 

Find, That the annuitants who have delivered up the old bonds 
granted prior to the date of the difpofition and infeftment, and 
have taken new bonds in the names of their affignees pofterior 

^** to the faid infeftment, have no real right upon the lands dif- 

^* poned to the truftees, and therefore can have no preference to 

" the Duke of Norfolk and his partners.'* 
This interlocutor was aflmned upon an appeal to the Houfe of 
Peers- 
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John Drysdale, merchant in Alk>a, fupplicant, 

PRISONER. 

BY A<Et of Sederunt, i8th July i688, it is declared that the dyvour 
habit is not to be difpenfed with, except in the cafe of innocent 
misfortune Hquidly libelled. And, by aft 5th, p, 1696, the Court 
is difcharged to difpenfe with the habit, unlefs the bankrupt's fail- 
ing through misfortune, be libelled, proved, and fuftained. In a 
cejio bonorum^ the purfuer condefcending that he became infolvent by 
fmuggling ; and craving to have the habit difpenfed with, without 
a proof, becaufe the fact was well known to his creditors, who made 
no oppofition : It occurred to the Lords that a bankruptcy occafioned 
by fmuggling, is far from being an innocent misfortune ; and, upon 
that medium, they refufed to difpenfe with the habit. They did the 
like, 6ch December 1768, in a cejjio bonorum^ John Creighton contra 
ixis creditors. 

N^ III. 
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N^ III. 2Stb February 1752. 

Andrew Forbes contra Mains and Company. 

F R A U D. 

MRs Roll AND, relid of William Rolland, fhipmafter in Anftru- 
ther, in the courfe of trade, run in debt to Andrew Forbes, mer- 
chant in Leith a confiderable fum ; partly conftitute by bills, and 
partly by decreet. In the year 1748, Mrs Rolland, failing in her cir- 
cum.ftances, was thrown into prifon by ibme of her creditors, and ob- 
tained her liberty upon a cej^o bonorum. After this period, flie began 
^;ain to deal in trade. In the year 1749, ihe got two parcels of wine 
from the Mains at Liibon, and p\m(3ually paid the price. In May 
1750, flie commiffiohed another cargo from them, being four pipes of 
white wine, which arriving at Leith, were arrefted hy the faid An- 
drew Forbes ; and the Mains appearing in tlie furthcoming before the 
Judge-Admiral, were preferred for the price of the cargo, which was 
not paid ; upon this ground, that Mrs Rolland aded fraudulently in 
concealing her circumftances from her Lifbon correspondents. 

Thd caufe being brought before the Court of Seffion by redu<ftion, 
the purfuer infifted that there was no fraud in the cafe; for imo^ The 
Mains muft be presumed to know her circumftances ; zdo^ It is no 
fraud in perfons infolvent to continue trade, unlefs they purchafe 
with a view to run away with the goods ; and particularly that a 
cejfio bonorum is no bar to continue trade, which, in that cafe, rather 
becomes a duty in order to do juftice to creditors. 

To the .firft, anfwer^d. That ftrangers are not prefumed to know the 
circumftances of thofe they contraft with in this country. To the 
fecond, That it is fraudulent for infolvent perfons to continue trade, 
at leaft after obtaining a cejjio bonorum^ which deprives them of all 
credit ; and it is grofs fraud to contradl and take goods when there is 
little profpeft of payment. 

The Lords repelled the reafon of redudtion, upon this medium, 
" That, in fair dealing, Mrs Rolland was bound to unfold her 
** circumftances to her correfpondents ; and that it was frau- 
dulent in her to commiflion goods from them, when {he muft 
have been confcious that they would not have trufted her 
had they been made acquainted with her circumftances.*' 
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N^IV. 26tb February lys^. 

Lady Jane Scott contra Duke of Buccleugh. 

PASSIVE TITLES. 

ANne Duchefs of Buccleugh had, in Scotland, befides the family- 
eftate which was entailed, a confiderable eftate of her own pur- 
chafing. In the year 1731, flie came to a refolution to provide the 
children of the Duke of Buccleugh, her grandfon, in number three, 
Francis, afterwards Earl of Dalkeith, Lord Charles, and Lady Jane. 
She fettled the feparaie eftate upon the Earl of Dalkeith, and the heirs 
of his body, &fr. She granted a bond of L. 20,000 Sterling to Lord 
Charles, and the heirs of his body ; whom failing, to the Earl of Dal- 
keith, and the heirs of his body ; whom failing, to Lady Jane, and 
the heirs of her body. For fecurity of the fum in this bond. Lord 
Charles was infeft in the feparate eftate, and, at. the fame time, the 
Earl of Dalkeith was infeft in the feparate eftate as proprietor. 

Lord Charles died in July 1 747, whereby the fucceflion of the faid 
bond opened in favours of his elder brother the Earl of Dalkeith ; 
and, at the fame period, there was a family-tranfadlion betwixt the 
Duke and the Earl, by which, provifion was made for payment of 
the family-debts, and the entailed eftate was made over to the Earl, 
upoa condition of granting a bond of provifion to his fifter Lady 
Jane. And as it was not fafe to contract debt upon the family- eftate, 
which was entailed, the bond was executed in the following terms : 
The Earl " bound himfelf, and the heirs fucceeding to him in the 
heritable bond granted by Anne Duchefs of Buccleugh to Lord 
Charles, to pay to his fifter Lady Jane the fum of L. 15,000 Ster- 
ling, to the end that ftie might, upon the faid obligation, charge him 
to enter heir in fpecial to his brother Lord Charles, and thereupon 
obtain an adjudication of the heritable bond, redeemable upon pay- 
ment of the faid L. 15,000, with intereft. And it is fpecially pro- 
vided and declared that no diligence fliould be competent upon 
this obligation againft the perfon or eftate, real or perfonal, of 
the granter, except the fbrefaid heritable bond granted to Lord 
Charles." 

In purfuance of this obligation, the Earl was charged to ente;r heir 
in Ipecial to his brother Lord Charles : an adjudication was brought, 
and nothing remained to compleat the purfuer Lady Jane's right, but 
decerning in the adjudication, when, to the great misfortune of the 
family, the Earl was carried off by a'fudden illnefs in April 1750, 
leaving an infant fon his heir : and as the tutors did not think them- 
felves impowered to grant any deed, a procefs was brought at Lady 

B Jane's 
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Jane's inftance, concluding againft the infant, that he ought to be li- 
abk upon the paffiye titles for payment of her provifion of L. 15,000. 
Though her claim was equitable, and was entitled to the utmoft fa- 
vour, the difficulty was great to find a medium upon which the infant 
could be made liable. He was not liable as reprefenting the Earl his 
father in the family-eftate, or in the moveables ; becaufe by the tenor 
of the Earl's obligation, it was confined to the fingle purpofe and ef- 
feift of attaching Lord Charles's perfonal bond ; and all other fubjefts 
belonging to the Earl are freed from this claim. Neither could he be 
liable as heir in the faid heritable bond, becaufe his title mufl be made 
up as heir to his uncle Lord Charles, who died laft veft and ffeifed in 
the lame. Nor could the a(ft 1695 aid the purfuer, becaufe the Earl 
did not furvive his brother three years j and confequently, it could not 
be qualified that he was three years in pofTeilion of the faid bond. 

It occurred to me as the only medium concludendi againft the defender, 
that as it was the Earl's intention declared in a formal writing, to give 
his fifter a right to the heritable bond, to the limited extent of L. 15,000 
Sterling, the Earl's heir who has fucceeded to the heritable bond, though 
not in right of his father, ought to be decerned in equity to pay Lady 
Jane's provifion, as far as he is lucratus by his father's fucceffion ; that 
is, to the extent of the perfonal eftate, and all that is derived to him 
from his father^ except. what is entailed* And this I obferved was the 
fame medium that fubjeds a man who was lucratus by his marriage 
to pay his wife's debts after her death. 

Elcbies took a fhorter road: He implied an obligation upon the Earl of 
Dalkeith to make up titles to the heritable bond, and to convey to Lady 
Jane for fccurity of the L. 15,000 ; and he thought the defender, his 
heir, was liable to implement this obligation. And accordingly, upon 
this medium, the Lords pronounced the following interlocutor : 

" In refpedl that the fucceffion to the heritable bond has, by the 
" death of the Earl of Dalkeith, devolved to the defender ; and 
" that the defender is heir ferved and rctourcd to the Earl his fa- 
" ther, and has fucceeded to him in all his other eftates : There- 
fore find the defender liable to perform and make good the obli- 
gation for L. 15,000 Sterling, granted by the Earl of Dalkeith to 
** the. purfuer, fo as effedually to give her fecurity in the heri- 
" table bond." 

I am not fatisfied with the ratio decedcndi. In the deed granted by 
the Earl to his fifter, I can find no obligation upon him, exprefled or 
implied, to make up titles ; but the contrary, for the exprefs agreement 
is. That the titles Ihould be made up in Lady Jane's perfon, by a charge 
to enter heir and adjudication. 

N^V. 
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N^ V, 26tb February 1752. 

John Strachan contra Lieutenant M*Laocmlan* 

INDEMNITY. 

THE Duke of Cumberland having led an army into Scotland in 
January 1746, in purfuit of the rebels, a party of foldiers in the 
road to Aberdeen having got information againft John Strachan, te- 
nant in Redford, that he had been concerned in the rebellion, appre- 
hended his perfon, carried him prifoner to Aberdeen, where he viras 
put in goal, and continued there a prifoner till after the battle of Cul- 
lodden. At the fame time, they carried along his cattle and flieep, and 
delivered the fame to the commiflary of the army. In the year 1749, 
• John Strachan brought a procefs of fpulzie againft Lieut. M*Lauch- 
lan, who commanded the party, and Laurence Dundas commifTary of 
the army* The defence was laid upon the late ad of indemnity, by 
which it is enaded, " That all profectttions and proceedings what- 
ever, for any matter or thing done during the rebellion, and before 
the 25th July 1746, in order to fupprefs the rebellion^ or for prefer- 
vation of the public peace, or for the fervice or fafety of the govern- 
ment, fhall be difcharged and made void, and the perfons concerned 
in fuch adts fhall be indemnified againfl every perfon whatever, 5fl^jr." 
It was anfwered. That in every cafe where the benefit of the indem- 
nity is pleaded, it is incumbent upon the defender to prove that the 
fafts complained of, though not juftifiable at common law, had an im- 
mediate and direA tendency to fupprefs the rebellion, or to preferve 
the pubHc peace, or to do fervice to the government. 

The difpute refblved into the following point cut incumbit probatlo. 
It occurred to me, that the indemnity reaches every cafe where the 
fa6t is done in order to fupprefs the rebellion. Ergo^ if a man does 
an aAion which in effe(?t tends to fupprefs the rebellion, but with- 
out intending it, the adl does not protedl him. On the other hand, 
if the adtion be. done with an intention to fupprefs the rebellion, the 
aftion is indemnified, though in fad it does not tend to fupprefs the 
rebellion. 

The intention then is the governing circumflance, which in all cafes- 
mufl be gathered from circumftances. And with regard to M^Lauchlan, 
the two circumftances of putting the man in prifon, and delivering his 
cffeds to the commifTary of the army, infer a prefumption that the 
fads libelled were done by him with an intention to fupprefs the 
rebellion, unlefs the contrary can be proved by more pregnant circum- 
ftances. And accordingly the Lords fuftained the defence upon the 
a<n: of indemnity. 

* But 
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But queritur^Wlizt if there be no circumftances to difcover the inten- 
tion by prefumption; or what if the circumftances in either fcalc 
weigh equally ; muft the prefumption ly in favours of the defender 
and for his innocence ? I think not. It is fufficient for the purfuer 
infifting upon a fpulzie, to fhow that the adiion was unlawful by the 
law of the land ; for this founds an action at common law. If the 
defender plead the aft of indemnity, it is incumbent on him to fhow 
that his cafe comes under the adl. 



N^ VI. 2ytb February 1752, 

Urquhart of Meldrum contra The Officers of State. 

PATRONAGE. 

URquhart of Meldrum having purchafed the eftate of Cromarty, 
and the patronage of the kirk of Cromarty at a public roup before 
the Court of Seffion, brought a declarator to afcertain his right to the 
patronage, which was called iii queftion upon occafion of the fettlement 
of a minifter prefented by him ; and his titles were as follow : 

Charter of refignation and novodamus anno 1588, by King James the 
Vlth. to Sir William Keith of the barony of Delny, containing an 
eredlion pf the kirk of Cromarty and 1 8 other kirks into patronages, 
which formerly belonged to the chapter of the bifliopric of Rofs; 
granting to Sir William the teinds and patronage of thefe kirks, aud 
uniting the whole into one barony, called the barony of Delny, upon 
which Sir William was infeft. This charter was ratified in parliament 
anno 1592, and the fubjedls therein contained came by progTcfs in the 
perfon of the Earl of Cromarty, and the patronage of the kirk of Cro- 
marty was derived from him to Sir George M'Kenzie, and was pur- 
chafed as faid is by the purfuer with the reft of Sir ^George's eftate. 

In behalf of the crown it was objeded againft this progrefs. That this 
kirk of Cromarty with the other kirks contained in the charter 1588, 
did anciently belong to the chapter of Rofs j that by the adl 2. p. 1606, 
the bifliops were reftored to their original rights ; and the chapters to 
theirs by the a£l 2. p. 161 7, with an exception only of fuch patronages 
as had been difponed by the king with confent of the titulars for the 
time, /. e. with confent of the chapters in this cafe ; and confequently 
the grant ^f the above patronages to Sir William Keith being without 
confent of the chapter of the bifliopric of Rofs, is annulled by the 
the faid ad 161 7, and thefe patronages reftored to the chapter in 
whofe right the king now is. 

In anfwer to this groimd of preference for the crown, it was en- 
deavoured to be made out in the firft place, That by titular in the faid 

adt 
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a6l 161 7, could not be meant the chapter. For by the eftablifhmcnt 
of the Prelbyterian form of government, bilhops were abolifhed as to 
their fpiritual powers, though not as to their feat in parliament, which 
was a civil privilege. And by the fame eftablifhment, chapters behoved 
alfo to be abolifhed. In the next place, it is pretty evident that teinds 
belonging to bifhops and their chapters were annexed to the crown by 
the a<fl 1587, though not mentioned diredlly in any claufe of that a(ft. 
This is proved imo^ By a claufe in the fame adt excepting from the 
annexation teinds belonging to parfons and vicars *. 2do^ By the autho- 
rity of the adl 1606 reftoring bifhops, . in which it is exprefsly faid, 
that by the adl 1587 the teinds were annexed to the crown as well as 
the lands; and by the authority of the adl 192. pari. 1593, to the fame 
purpofe. And indeed it behoved to be fb, for otherwife teinds belong- 
ing to monafleries, teinds of common kirks belonging to chapters, ^c. 
would be left in medio without a proprietor. Therefore by the word 
temporalities in the adl 1587, muft be meant the whole patrimony of the 
church- teinds, as well as lands. Thefe confiderations make it evident 
that by titulars in the a<Sl 1617, chapters could not be meant who had 
no exiftence at the time of that acEl, and who had no right to the 
teinds fuppofing them to have an exiflence. 

In the next place, it was infifled upon pofitively, that by titulars in 
the adl 1617, was meant the beneficed perfon, or the minifler who 
ierved the cure for the time. This claufe plainly refers to the adl 1 76, 
pari. 1593, declaring that difpofitions granted by his Majefly of the pa^- 
tronage of a benefice without confent of the beneficed perfon, fhall be null. 
The objedlion then refolves into this plain point. Whether the charter 
1588, granted by the king to Sir William Keith, is null quoad ^t patron- 
ages upon the flatute 1593, as wanting the confent of the perfon ferving 
the cure for the time. This flatute, it is true, has a retrofpedl. But 
then it can afford no objecflion, i/wo, Becaufe it takes place only 
with regard to benefices where the beneficed perfon is titular of the 
*einds ; and not where the churches originally belonging to a chapter 
were at that time in the hands of the crown in place of the chapter. 
a.doy EJio the kirk in queflion were a parfbnage, the obje(5lion is not 
applicable, unlefs it could be proved that there was an incumbent the 
time of the grant. 3//V, Suppofing this fadl, the confent of the incum- 
bent mufl be prefumed po^ tantum temporis^ which by the flatute. is not 
required to be in writing. And lajlly^ The crown is cut off from this 
objedlion by the negative prefcription. 

The Lords preferred Urqubart of Meldrum before the Crown.'' 



<c 



But fu^ritar, What ihall wc lay to the datife of the flatute 1587 ? Page 530 at the top. 
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N^ VH. ^ytb Fisbrwry 1 752. . 

Urquhart of Mtldrum contra The Ofpicers of Stai^e. 

INFEFTMENT. 

IN a declarator of the right of patronage of the kirk of Cromarty at 
the infta^oe o£Urquiart of Mddnm agaji^ft che Cr^^wn, to fupport 
which there was produced a connecaed progrefs from Sir WiMiam 
Keith to whom the king diiponed this patronage ^(^no 15^8, by a 
charter upon w^hich infeftment followed to Sir Robert Innes, who was 
alio infeft anno 1 63 1 , and from him to the purfuef : it was obj^ded, that 
Sir Robert refigned this patronage in the hands of the crown, for a new 
infeftment to be granted to the bifliop of Rofs ; that the king accordingly 
granted to the bifhop a charter of refignation ; and though this charter 
was never completed by infeftment, yet a patronage being an incor- 
poreal right, it tranfmitted without infeftment ; and the king in place 
of thebiihop is preferable before the purfuer, who could take no ef- 
feftual right from Sir Robert, after Sir Robert was thus denuded in 
favour of the bifhop. 

In anfwer to this ground of preferenco^it was admitted, That a patron- 
age being an incorporeal right, is incapable of being pofTeft like lands ; 
and therefore that the form of iatroducing the purchafer into poffef- 
fion, which is neceflary to eftablifh the right qf property in lands, and 
is vouched by the inftrumcnt of feiJin, cannot regularly obtain in this 
cafe. And upon this account a device was fallen upon bath in Eng- 
land and Scotland, to annex patronages to land, in order to bring 
them under an infeftment ; becaufe the influence of cuftom was fuch^ 
that people generally did not think tKemfelves lecure in the purchafc 
of any fubjedl without infeftment. But in procefs of time, when an 
inftrument of ieifin was uriiverfally inbftitutqd in place of a^ual pof- 
feffioo, incorporeal rights crept into feifins, becaufe in fymbpliqal pqf- 
feflion the abfuxdity did -not appear fo glaring as it did formerly in the 
adl of introducing a purchafer into the aftual poffeflion. By this 
mean5, offices, patronages and other jura }ncorj>oratia^ creeping into 
feifins, it came to be eftabliftied in .pra<!lice, that jura incorporalia 
might pafs by infeftment ; and with regard to a patronage in par- 
ticular a fymbol was invented^ and npw jcbey univerfally pafs by in- 
feftment. 

2^/(9, Whatever may be the ca& of a patronage which has .never pafled 
by infeftment, if there are any fuch, yet if a patronage has once been 
eftablifhed by infeftment, it becomes a feudal holding, and muft par- 
take of the common nature of all feudal holdings, that the vaflal is not 
denuded by refignation alone, but by new infeftment. And this muft 

hold 
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liold more eipecially in dae profeiu c^e» -wliere the patroQ9>g'e is di^^ 
poned by Sir Robert to the bifhop as a feudal holdii\g, aad the bHbop 
having taken right to this patronage by refignation, behoved to fubmit 
to the rules of the feudal law, and could have no complete right with- 
out ifli^tme^t. 

" The Lords preferred Urqubart,oi Meldrum before the Crown/* 



N^ VIIL %^b February 1752. 

I^EItR of Mori£fiouri co9^rfi Jam^S Wavq^i. 

TACK. 

IN the 1592, Lord Borthwick granted a rental right of a hufband-land 
in Ligertwoqd, in favours of James Waugh and his fpoufe, and the 
heirs of the marriage ; which failing, to the hufband's heirs whatfom- 
ever ; and /his Lordihip .binds himfelf and itis heirs, to .warrant them 
and their forefaids for ever, as kindly tenants of the faid hufband-land, 
they paying of rent, fiy ,boUs :bcar, two bolls fiimily-nieal, tsf^. with 
40 merks at the entry of every heir. 

)In a removing of ithe heir of the iaid James Waugh h^j Kerr of 
Morrieftoun, purchafer.of the lands.of Ligertwood, which was brought 
before the Cwxft pf Seifipn by ^advoq^ttion • The LQrd3 ibund that a 
p»petual KSxtfX is UQt good Rgainft a .piu-chafer, more than a perpetual 
tack. 

Arc^majud.&tj&war^., Cleifk to the Signet, contra Alxxandejr, Earl 

of Q^Uovay. 

PACTUM ILLJCITU M. 

SJr Jamxjs S{rEWAJiT of Pmray, being ,purfued criminally .before 
the Court of Judiciary, for the murder of Captain James Moodie 
Qf M«lft.«(^) and not daring tto ,ft^d.tri?4,.w^, outlawed. Some years 
aiftQir, -lie ^{^pcsared ip (I^pndon, aixd applied to .his name-iake Japaes 
^^sw^^ ^ trcfrF$nce, .^^^o.enjo^^ an office about the .king's perib;!, 
to ftjlKfiit iJiig .p%rtl<»:; a^d thempre ^(Jlu^liy ^o engage hipQL,,graft;ed 
htm &.Q«Qdit5iOT»l bondl&r J^.,ipo Sti?rUng,tobe»p^rifiedwh^a the. par- 
don :ibouldbe.{]^bi;qt^^ >aiid,ch^ .pardon accordingly yr-as obtained. 

Thie;boiwl »was.put;ini{uit mapy ye,vs ?tfter,by the repreient^tives qf 
Ae. areditor^againft tboi«pi?.efentati¥QS of .the debtor, and m^y d«fenx;cs 
wereiftated. JButrthe Lords irefuf(fd4<ftifln,upofitliis, medium, That it 

- ■ . .was- 
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was a turpis caufa to give a premium to any man attending the Court 
to follicit a pardon. 



N® X. 2^otb June 1752. 

James Cathie contra Magistrates of Muflelburgh. 

COMMUNITY. 

MAGISTRATES of a biirgh of regality have the fame power with 
magiftrates of a royal burgh, to grant feus of the common good 
of the burgh. This was the unanimous opinion of the Court. 

N^XI. \JiJulyins%. 

Sir Kenneth M'Kenzie of Granvilk contra John Stewart. 

JURISDICTION. 

GEoRGE, Earl of Cromarty, anno 1688, difponcd the lands of 
Royftoun to Sir James M^Kenzie his third fon, and the heirs- 
male of his body ; whom failing, to Sir Kenneth his fecond fon, and 
the heirs-male of his body. The difpofition, containing flriA claufes 
prohibitory and irritant againft altering the order of fucceffion, cbn- 
tradling debts, or difpofing land, was recorded in the regifter of tailzies, 
and afterwards completed by infeftment. 

Sir James M'Kenzie, afterwards Lord Royftoun, having no male- 
iflue, but one fon, and wanting to free himfelf of the entail, obtained 
an adl of parliament for felling the lands upon pretext of certain fidti- 
tious debts, which were faid to be good againft the entail. The adt 
goes upon the narrative of thefe debts being incumbrances upon the 
entailed eftate ; impowers certain truftees to concur with Lord Royf- 
toun to fell the land, to apply the price for payment of thefe debts, and 
to lay out the refidue upon purchafe of lands to be entailed as the 
lands of Royftoun were. 

After the death of Lord Royftoun and his fon, the reprefentatives of 
Sir Kenneth M^Kenzie, fubftitutes in the entail, brought an action of 
count and reckoning againft John Stewart, grandfon and heir of line 
to the Lord Royftoun, and againft the truftees named in the adt of par- 
liament, to give an account of charge and difcharge, in order to afcer- 
tain tlie refidue of the price, and to apply the fame in terms of the a<ft 
of parliament. The defence was. That the price was more than cx- 
haufted by the debts named in the adl. Anfwered, Thefe debts are 
fictitious. The defenderSi in the reply, did not pretend to juftify thefe 

debts. 
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debts, or Lord Royftoun for dating them as true debts ; but betook 
themfelv«s to this argument, That the Court of Seffion had no authori- 
ty to queftion or canvafs the truth of thefe debts, after the parliament 
has declared that they are to be ftated for elhauiling the price. Du- 
plied, However the words may run, it was no part of the intention of 
the adl to rear up fiftttiaus debts ; or, which comes to the fame, to al- 
low Lord Royftoun to pocket up the price of the entailed eftate, inftead 
of communicating the benefit to the h«rs of entail, in lieu of their in- 
tereft in the lajids. It is enough that the purchafer of the eftate is fe- 
cured by this ad of parliament, which has thereby all the efFeft that 
w^ intended. And if the adl cannot bear another conftru<^on, it be«- 
lon^s to judges to apply to ftatutes the fame rule they apply to con^ 
trads, which is to govern their judgments by the fenfe and meaning, 
where the words happen to differ. In faifl, they apply this rule every 
day to public laws, and a fortiori they ought to do the fame to private 
a.(SU, if there be a difference. 

The Lords found that the debts objecfled to, muft, upon the au- 
thority of the ad of parliament, be ftated to exhauft the price ; 
and that this Court cannot admit any objedion to them, after 
the price is appointed by the ad to be applied for payment of 
thefe very debts." 



€( 
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With regard to this point, it would be no ftretch to bar every fub- 
(litute who concurred in the application to parliament, from quarrel- 
ling debts which they vouch to be juft and true, provided they were ac- 
quainted with the nature of thefe debts. But what if the difcovery 
was made after obtaining the ad of parliament ; we may fuppofe by 
a difcharge found in Lord Royftoun's charter-cheft after his death : 
Would there be no remedy in this cafe ? I cannot difcover any form of 
application to parliament. If fo, it muft be competent before the 
Court of Seffion ; for every legal wrong muft have a legal remedy. 
And, for this very reafon, I think the judgment wrong ; for, in fad, 
the nditioufheis of thefe debts was not difcovered till after Lord Roy- 
ftoim's death. 

This caufe was appealed by Sir Kenneth j and the opinion I ventu- 
red to give above, is fully juftified by the judgment of the Houfe of 
Peers, by which the interlocutor of the Court of Seffion was reverfed ; 
and it was adjudged that the appellant is not barred by the ad of par- 
liament, from objeding and proving the debts to be fiditious, or that 
they could not affed the eftate of Royftoun. The Lord Chancellor, 
in delivering his opinion, expreffed a good deal of indignation at the 
fraudulent means of obtaining the ad ; and faid, that he never would 
have confented to fuch private ads, had he ever entertained a notion 
that they could be ufed to cover fraud. 
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Lord Lyon cotttra Sir Robert Gordon. 

DOVE-COAT. 

BY the adl 19, pari. 161 7, every man is prohibited to build a pigeon- 
houfe, who has not lands within two miles of the fame, to the 
extent of 10 chalders yearly rent. And 2^/0, He who has the aforefaid 
10 chalders is entitled to have but one pigeon-houfe. A gentleman 
having already three pigeon-houfes upon an eflate of 60 chalders, ly- 
ing compaA and contiguous, and intending to ere6l a fourth, the que- 
ftion occurred. Whether a proprietor muft be fatisfied with one pigeon- 
houfe, whatever be the extent of his eflate, within two miles of the 
fame; or whether he is entitled to build a pigeon-houfe for every 
10 chalders? Elcbies obferved, That if this gentleman fhould fell 
10 chalders, the purchafer woidd have right to build a pigeon-houfe; 
and if the lands fhould be purchafed back with the pigeon-houfe, the 
gentleman would be under no obligation to demolifli ; ergo^ there muft 
be liberty to build a pigeon-houfe for every 10 chalders, which accord- 
ingly was the opinion of the Court. 

This ad cannot reafonably be underftood as taking away a right in- 
herent in all men of defending themfelves and their property ; but 
only as one way of leflening the mifchief done by pigeons, which is 
to limit the number of pigeon-houfes. Good neighbourhood requires 
that I ihould endeavour to chafe away my neighbours pigeons with- 
out doing them any harm ; but if by the number of pigeon-houfes 
round me, or by the voracity of pigeons, this cannot be effedlually 
. done, the law of nature entitles me to proceed to blood. It is in vain 
to talk of damages, which, in this cafe, cannot be afcertained with 
any certainty. There is no ftatute againft rabbit-warrens, though 
very ready to infeft neighbouring grounds. It appears to me clear, 
that I may lawfully kill my neighbours rabbits, if I find them bur- 
rowing in my ground. The cafe of pigeons is in this rcfpedl perfedUy 
fmiilar. 



N^xin. 
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N^XIIL 7/i&>/jri752. 

Procurator Fiscal of the burgh of Perth contra Alexander 

Clunie and others, 

BURGH ROYAL. 

ALEXANDER Clunie, 'merchant in Perth, and others, having rc- 
folved to beflow a fum of money upon brewing and diftilling, 
feued a piece of ground clofs to the town, but not within its liberties ; 
and built houfes to a confiderable extent. This was an advantageous 
fituation, which gave them all the advantages of the town as a market, 
without being liable to its burdens. Being thus able to underfel the 
brewers of Perth, who were thirled to the town*s mills, the magiftrates, 
jealous of the intereft of the town, made an aifl of the town-coun- 
cil December 1748, inhibiting and difcharging the inhabitants of the 
burgh to import into the town any beer or ale brewed without the 
liberties, under the penalty of L.5 Sterling for each tranfgreflion. Upon 
this a<fl Alexander Clunie and his partners, who are inhabitants, being 
condemned by a fentence of the magiftrates for importing ale into the 
town, the caufe was advocated and reported to the Court. The magi- 
ftrates, in name of their procurator fifcal, ufed many arguments ; but 
the only plaufibleone was. That the ereilion of a burgh royal in- 
cludes all the rights of barony ; that a baron can reftrain the im- 
portation of ale into his barony, and that the magiftrates of a royal 
burgh muft have the fame privilege. It was denied by the defenders 
that the ereftion of a royal burgh includes the privilege of a barony. 
The eredlion of a barony is a grant in favours of the baron ; he as 
proprietor can exercife all ails of property, thirling his people to his 
own mill, to his own brewery, or to his own fmithy ; for a very ob- 
vious reafon, that no man is intitled to take up a dwelling within 
' the barony without his allowance ; and if he fubmits to dwell within 
the barony, muft fubmit to the conditions impofed by the baron. 
The ere(5lion of a royal b^rgh is not for the benefit of any particular 
perfon, but for the benefit of the inhabitants in general, or rather for 
the conveniency of the lieges in general^ in promoting trade and ma- 
nufaftures. No man can be denied accefs to a royal burgh, either 
for felling or purchafing the neceflaries and conveniencies of life ; un- 
lefs where there are exclufive privileges by particular grants, which is 
not the cafe hei^e ; for it is not pretended that the brewers arc a cor- 
poration or have a feal of caufe. 

** The Lords found that the Magiftrates had no power to make 

*' the ad." 

NoXrST. 
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MaqJ5TRAT^ of 4&'«^tt«^ contra .Chaftsmew* ^ 

COMMUNITY. 

ADja<:ent to the burgh of Irvine there is an uncultivated muir of 
about four or five hi^p^rcd acres, vsrhich is a part of the town's 
patrimony^ The magiftrates, to make the mod of it for the benefit of 
the town, fev^ed fi?n\e acres at an a,dvanced rent, wd of other parts 
|;4ye leafes for ig years, u,pon conditiofli of lAclofing, ^c. And b^ecaufe 
this management ^^ye unabrage to the low people, who enjoyed what 
grais was in the xnuir upon paying a very fmall acknowledgment to 
the town for eyery l;>eaft djiat paftijred there, the magiftrates found it 
neceflary to bring a 4ecUra3i;Qr coixclivding, *' that the adminiftration 
of the lands belonging to tjijie .l>tirgh is in them, aa4 that they may 
lawfully grant thefe lands in feu-farm, or let them in tack, provided 
fuch feus or tacks be granted for the utility pf the burgh, and &r 
augmenting its revenues/* This produced a. counterrdeclarator, 
that the magifjtrates and town-council have not power to grant 
feus ngr tacks, for longe;* endurapce th^ three years, and that 
only by public roup." The argument for the burgcffes was the fiune 
that has been commonly ufed in the. like c^fes^ that their declarator 
vvas founded upon the ad ^6^ p* f49i. prohibiting the fetting of tacks 
for longer, tlian three years. The magiftrates founded upon their right 
of adminiftration, which is now no longer limited by the ftatute^ be- 
cauie the ftatute is in defuetude. 

When this cafe can^e to be advifed by the Court, it occurred to me, 
that the meaning of the fswd ftatute had been generally inifappre-' 
heoded, and that it 4id not at all concern the prefent cafe. 

The very beft method for gathering the ttiie intuition of a ftatute is 
Xq examine the law as it ftood at that time, thereby to diicbvcr the 
evil for which the ftatute was intended a remedy. From the Iter 
Camerariumy cQp. 39. $ 17:. and 45. i obferve that the common method 
of levyipg the rent^ anid revenues of royal burghs, was to roup theni 
annuaUy to the higheft bidder ; and the fame appears from the adl i ^jr, 
pari. 1593. *^^ fav«d the expence of a colledor, and the vexation of 
arrears ; and in the adminiftration of a jmblic revenue, was perhaps 
^C eligible method. * And it defervcs to be adverted to^ that this 
rnpthod of adminiftration was the fame that was followed with regard 
to the king's revenues ; for, down to the Union, thefe were iet by 
public roup itom time to time to the higheft offerers. 

It is likely that there would be jobbing in fetting a town's revenues, 
49 Mfcll as in fetting thofe belonging to the king. Magiftrates will 

always 
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dhrays be indmed to favour thrar friends or their fa<ftion ; particularly 
in graxsting long leafes of the towa's revenues^ when lucrative. To 
prevent this eril is apparently the iixtention of the ftatute 149 1, enac-^ 
ting^ " That the rents and yearly rcrcnues of burghs be not fct but 
•* for three years allenarly.'* This is fcarcc capable of a double mean- 
ing. The regulation extends not to lands, mills, fifhings, which may 
be iet in the ordinary way^ but only to the rents which arife out 
of thefe fubjedks. And indeed there is a material difference betwixt 
thefe two. It is a prudent ftep of management to roup a town's reve- 
mies yearly, which is fure to draw for them as much as they will bear. 
But to fubjedt to the fame regulation the natural poffeflion of land, 
the profit of which depends upon culture, would be very bad manage- 
ment. 

It appears then, that niagiftrates with regard to the management of 
kod^ belonging to their town, are under no reftraint of granting long 
leafes* And that they may alfo feu, diough more extraordinary, wiU 
appear from the following confederation. By the very conftitution of 
a royal bttrgh, the magiftrates are empowered to diftribute among the 
burgefles parcels of the common property to build upon ; and which 
papfcels are held of the king in burgage. Here is a power eftabliflied 
in the magiftrates to create a feudal holding of one kind ; and it would 
fequire a very ftrong authority to bar the magiftrates from creating a 
feudal holding of any other kind, provided it be equally beneficial to 
the burgh. 

The Lords accordingly found. That Magiftrates have a power 
to feu and grant tacks. And remitted to the Ordinary to en- 
quire whether the feus and tacks challenged are advantageous 
to the burgh of Irvine." 
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The Wrioht-Calliko of Perth contra Richard Davidson, and 

others. 

BURGH ROYAL. 

THE deacon and box-mafter of the wright-calling of Perth, of 
which the coopers are a branch, brought a procefs before the ma- 
giftrates of Perth, againft Richard Davidfon and John Donaldfon, both 
nnfreemen, for haying them debarred from cxercing the cooper-craft 
within that burgh, in making barrels and kits. The defence made, 
was, That the defenders were hired fervants to one of the fifhing com- 
panies of the town of Perth, and employed by them to make barrels 
and kits for packing their fi(h. Compearance was alfo made for the 
partners of this fifhing company, who being admitted for their inte- 
reft, infifted, That as burgeffes of Perth, they were entitled to deal in 

£ this 
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this branch of foreign trade, and confequently by themfelves, or others 
employed under them, whether freemen or not, to make all fuch bar- 
rels and kits, as were neceflary for packing the falmon to be by them 
exported : That, by fo doing, they did not violate or incroach upon 
the feclufive privilege of this incorporation, which extend no further 
than to give a monopoly of making fuch pieces of work as are to be 
expofed to fale within the burgh ; and can never be extended fo as 
to debar them either from importing barrels and kits ready made, or 
from getting them made within the burgh for the ufe of exportation. 

In fupport of this defence, a fa<5l was alledged that occafioned a 
very long proof, namely. That the coopers of Perth were not fuffici- 
ently Ikilled in making barrels and kits. 

The caufe, with the proof, being reported to the Court, I gave my 
opinion, that though an unfreeman is not entitled to the benefit of the 
town-mercat, yet no law prohibits him to manufa<^ure goods for ex- 
portation. And, in the prefent cafe, that I could not fee a reafon why 
the company might not employ their own fervants to make barrels, as 
well as to cure and pack their falmon. The Prefident's opinion was, 
that wherever a fociety can import the materials or utenfils of their 
manufaftory, it can never be unlawful to employ their own fervants 
to fave importation. 
" The Lords aflbilzied ; it being the opinion of the Court, that the 
" fociety may employ their own fervants.*' And this opinion was 
given upon the abftradl point, without regarding the proof. 

NO XVI. lotbJulyiTS^^ 

Lady Mary Drummond contra The King. 
IMPLIED CONDITION. 



1 



N the contra<fl of marriage betwixt James Lord Drummond and 
_ Lady Jean Gordon, anno 1706, the eftate of Perth is provided to the 
heirs-male of the faid marriage ; whom failing, to Lord Drummond's 
heirs-male of any odier marriage ; whom failing, to the heirs-male and 
of tailzie contained in the infeftments of the eftate. And the contrad 
contains the following claufe in favour of daughters : " And feeing 
" the earldom of Perth is tailzied to heirs-male, fo that if there be 
" daughters of the faid marriage they will be fecluded from the fuc- 
** ceffion ; therefore the £aid James Lord Drummond binds and obliges 
" him and his heirs to pay to the faid daughter or daughters the fums 
" of money following, viz. If there be but one daughter, the fum of 
" 40,000 merks ; if two, &fc. to be divided amongft them as their fa- 
ther {hall think fit ; obliging him to pay the faid refpedive fums to 

" the 
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the daughters at their ages of 18 years compleat, or marriage, which 
of them fliall firft happen after the diffolution of the prefent mar- 
riage, with annual-rent ; and in the mean time to educate and en- 
tertain the faid daughters." It is declared " that thefe provifions 
fhall be in fatisfadlion of portion natural, bairns part of gear, and 
other benefit whatever which the daughters as heirs of line, or any- 
other manner of way may claim through the deceafe of their father 
and mother, or as heirs of line to any of their predeceflbrs/' 
There being two fons and one daughter of this marriage, the eftate 
was forfeited to the crown by the attainder of the youngeft, to whom 
the fucceffion opened by the death of his elder brother. Lady Mary 
the daughter put in her claim for the 40,000 merks provided to her 
I by the faid contradl of marriage. The anfwer was, That it is ex- 

I tremely unufual to provide daughters in a contradl of marriage, un-^ 

lefs where by the defecfl of male-iffuc the eftate goes to a colateral 
heir-male : That in all cafes where a provifion is intended for the 
younger children of a marriage to take place in all events, no diftinc- 
tion is made between males and females ; nor is there any reafon for 
making a diftindlion : That in the prefent cafe the induiflive caufe of 
the provifion being, that the eftate was tailzied to heirs-male ; and the 
provifion itfelf being to females, make it evident that the provifion* 
was only intended to take place failing iflue-male of the marriage ; 
and therefore, that this muft be underftood a conditional provifion 
which is not purified by the exiftence.of the condition. 

It was replied for the claimant. That the provifion being clear, and 
conceived in abfolute terms, is the beft evidence, or rather the only 
legal evidence, of the intention of the granter ; and whatever may be 
one's private conviftion, judges cannot take upon them to give ano- 
ther fenfe to words than they naturally bear ; efpecially when the na- 
tural import makes a rational and confiftent deed, though a little out 
of the ordinary channel. For if judges were to give themfelves fuch 
a latitude, they might come at laft to make every man's teftament for 
him, in place of interpreting it. 

** It carried by a narrow plurality to fuftain the claim." 
Reverled in the Houfe of Peers. 

In this cafe, it was certainly not the intention of the contradlors to 
provide any fum to daughters, if the eftate fliould be inherited by a 
fon of the marriage. And words beyond intention are not binding in 
law. 
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N«^ XVH. i^b Jidj 1752. 

James Root, keeper of the Tolbooth t)f EAnhurgh. 

PRISONER. 

WHEN a man for a crime is condemned to be tranfported ottt of 
the kingdom, the tranipoitation being a part of the fentence, 
cannot be difapptjinted \s^ any private debt. And therefore it Was 
found that the keeper of a prifon cotild not prevent a tranfpdrca- 
tioA by his claini for prifon-dixes. 

N^XVIIL i^b July i^^2. 

Ann PitoAiKH iontfa LoNDitr of Lundtn. 

APPARENT HEIR tbrei tears irt Poffeffim. 

r} the conttadt of marriage betwixt tbe heirefs of Lnndin afid Joha 
Drummond^ afterwards Earl of Melfort, the eftatc of Lundin was 
fettled upoti the hufband and wife^ and the heirt-fnale of the ma»i« 
age ; which failing, to her heirs. In the 1695, the hufband was at- 
tainted of high treafon, whereby his Hfercnt fell to the crown, of 
which a gift was procui*ed in favotir of Robert Lilndin the heir of 
the marriage. Upon this title Robert pofTefled the eftate till the year 
1 714, when his father died. He continued his pofleffion as heir^ap* 
parent to his mother the heirefs till his d€;ath, which happened in thd 
year 1 716. 

James Lundin haying made up his titles to the eftdte^ as i^pref^nt^ 
ing his grand-mother the heireis^ Was called in a procefs td anfwer 
for the debts of Robert Lundin the interjedled appai^nt heir. Thd 
defence was, That Robert's pofTefTion till the 17 14, was not as appa- 
rent heir, but as donator to his father's liferent ; and that he did not 
poflefs three years afterward qua apparent heir. It was anfwered, 
That the purpofe of the ftatute 1695^ ^as to protedl perfons igilo- 
rant of law^ who, furnifhing goods to a man ,feprefcnting a family, 
arid poiTeiling the eftate^ ought not to be entrapped in the fubtiltied 
of law ; which muft happen if the title of pofleffion is to be weighed 
with the fame nicety in this cafe, as where the queftion is of an uni- 
verfal reprefentation. Replied : This confideration may poffibly fo 
far weigh as to bar the pretext of a Angular title, which is partial, or 
which may confift with the pofleffion of the apparent heir. But here 
the Earl's liferent being total, was a total bar to any other pofleffion, 
and made it impradlicable for the apparent heir to poflefs while it 

fubfifted. 
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fubiifted. Therefore the purchafe of this liferent by Robert the appa- 
rent heir cannot be conftruded a blind to cover his poiTeilion qua ap- 
parent heir^ 

The Lords found, " That Robert Lundin having pofleflcd the 
" eftate three years, not as apparent heir to his mother, but as 
^* donator to his father's liferent, this cafe does not fall under 
^* theaa 1695.** 



N^XIX. 2^tbjuly 1752V 

Christian Ramsay and her Hufband contra James Blair. 

SURROGATUM. 

J Ames Ramsay of Drumlochie, having joined in the rebellion 
1 7 15, for which he was attainted ; and wanting to fecret his ef- 
fedls from the public, did, in March 171 6, affign to James Blair his 
brother-in-law, a bond for a confiderable fum due by the Earl of 
Northelk. James Blair recovered payment 21ft July 1716, and 
granted his difchargc with abfolute warrandice. The onerous caufe 
of this difcharge was a bond of the fame date, and for the fame fum 
with that mentioned in the difcharge which the Earl granted to James 
Blair. In July 1720, James Blair affigned this bond to Alexander 
Alifbn under back- bond, declaring the aflignation was granted to him 
in truft for behoof of James, Chriftian, and Margaret Ramfays, chil- 
dren of the faid James Ramfay of Drumlochie. Alexander Alifon ha- 
ving recovered payment anno 1726, granted to James Blair a bond of 
corroboration upon the narrative of his former back-bond to the faid 
James Blair, for behoof of the faids James, Chriftian, and Margaret 
Ramfays ; and, in the year 1729, James Blair received payment of the 
ium from Alexander Alifon. 

Chriftian Ramfay and her huft)and having infifted againft James 
Blair for her fhare of the ium in this truft-bond, the defence was. 
That the truft-bond came in place of the bond orig;inally due by the 
Earl of Northefk to Ramfay of Drumlochie ; that the defender had 
laid out the bulk of the fum for behoof of Drumlochie himfelf ; and . 
that he was only accountable to the purfuer for her ftiare of the re- 
mainder. This brought to light the concealment ; and appearance^ 
having been made for the crown, his Majefty's advocate claimed 
from James Blair the whole fum in the faid original bond as received 
by him, proved by the faid difcharge which he granted to the Earl of 
NoFthefk with abfolute warrandice. 

This difcovery fumiflied James Blair, who had no defence againft 
the crown's claim, an additional argument againft Chriftian Ramfay, 
That the truft-bond being for the fame fum that was contained in the 

F original 
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original bond, he could not be obliged to pay theiamefum both to 
the public ^nd to Chriftiau Ramfey, . 

Her anfwer was, That the bond taken by James Blair from the Earl 
of* NorthejQk was no d9ubt Sijkrnfg^um in place of the Earl's forpier 
bond afligned to James* Blair, but that James Blair haying aiCgned 
this i^ond in truft for behoof, of Pruiiilochie's children^ without any 
provifion or condition, their right to this fum "vras the fam^ as if it 
had been afSgned to them for onerous caufes. The Earl, who was 
debtor, could have no defence againft payment, even though he had 
been obliged tp pay the fum in the firft bond to the crown ; for fcr 
curity againft which event, he relied upon James Blair's warrandice ; 
and Jame$ Blair, who received the money, can be in no better fitua- 
tion by his tranfadlion with the Earl: he took his hazard of the 
crown ; and by his tiruft-afSgnation he laid no part of that hazard 
upon the purfuer. Neither is the defence good, confidered in the 
light of equity. James Blair concurred with Drumlpclye :in g clinic, 
which was robbing the public. And if a robber, as an ex^piation, be-r- 
flows upon the pbor^ or upon any perfon, the money he robs, the dc^ 
tedlion of his. crime, which fubje<5ls him to a reftitution of the money 
robbed, will not entitle him to a repetition of the fum he Jaid put 
upon pious ufes. It was added. That if fuch a crime were counter 
nanced, it would be an encoxu-agement to concur in robbing the 
crown or the public i The defence was repelled; and Jarne? Blair wa^ 
decerned to pay to the purfuer and her hufband her proportion of thp 
fum in the truft-bond ; notwithftanding of being liable to the public 
for the fum in the original bond. 



Mr Robert t)icK contra Mr James Carmichael, Fador appointed 

by the Barons of Exchequer. 

PATRONAGE- 

IN the 1647, Colonel Lockhart of Lee, obtained a charter under the 
Great Seal, granting de novo the eftate of Lee ; and alfo containing 
an original grant of the patronages of the two pariflies of Lanerk and 
Carluke ; and thefe patronages were contained in all the fubfequent 
title-deeds. From this period the crown never laid claim to any of 
the two patronages : The family of Lee poffeffed both ; had pre-? 
fented to the parilh of Carluke ; and though there had been no oppor- 
tunity of prefenting to the parifti of Lanerk, yet the vacant ftipend of 
that parifh had been difpofed of by the family of Lee. 

A vacance happening in this parifh annp 1748, John Lockhart of 
Lee prefented Mr Robert Dick, who being difagreeahle to the magi- 
Urates of Lanerk, a prefenution was obtained from the crown in fa- 

" vours 
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vours pf another, 'wbich m»d^ it n^cefljiry fpr Mr J^ocktajft tp bring 
a declaratpr of his pght againft the (jrown. The pbjeftion againft 
his title was, That the charter 1647 being granteji.by ?he Barons of 
Exchequer, without a fpecial warrant firopa'his Mjgefty, was nuU 
guoaJ the two patronages, \o which the family of I^ce hafl po ai>t§rior 
right. And jiccorduigly, it was at la(l fqund by the Coiirt of Seffioo, 
That the purfuer Lockhart of Lee had ho right to the patronage of 
Lanerk. 

But as this procefs was fpun out for a confiderable time, the 
church-courts did not think it their duty to w^t the iflue of the pro- 
cefs in the Court of Seflion. They proceeded in the regular man- 
ner to fettle Mr Dick, wiio was profented by the patron in poffeflion, 
and who at the time appeared alfo to have the bed right. 

The Barons of Exchequer, after the procefe, was determined in the 
Court of Seflion agalnft Mr Loekhai:t of I^ee, judjging ?he fettlement 
jidf iMr Dids: to be alfo void, granted a Fa^ftory to uplift the ftipend as 
^at^tv ' The fador brought a jM^ocJefs before the Court of Seffion 
againft the heritors, who infifted'in a m<iltiple-poinding, calling the 
xmwn aiid Mr Dick the prefenc intuinbent. 

In behalf of the crown, the'aift 115; pari. 1592, was urged, " Pro* 
*'vidifig,'that, in cafe the prefbytery refiifes to adrriit a qualified mi" 
** nifter prcfented to them by the patron, it (hail be lawful to the pa- 
'^ troa to retain the hail fruits q{ the benefice in his own hands.** 
And it was fubfumed, that the church-courts having refufed to admit 
the king's prefentee, the king as patron is entitled in terms of the fta- 
tute to' the fruits of the benefice. • 

Anfwered for Mr Dic'k, There is a wide difference betwixt the cafe 
of a fingle prefentee and that of competing prefentees. In the former 
cafe, the prefbytery cannot overlook a prefentatiori, and* fettle a 
church by a popular call, which would be a grbfs contempt of the 
laws of the land. Such a fetdcment is declared null by the a(5l 1592, 
and juftly. This was the cafe of the late fettlement of the parilh of 
Culrofs, to which this Court did apply the faid adt 1592, finding that 
Mr Cochran of Ochiltree, the undoubted patron, whofe prefentee was 
rejedled by the church-courts, was entitled to retain the vacant fti- 
pends. But in the cafe of competing prefentees, thefe courts, who 
are bound to fettle the parifli, muft judge the bed way they can in 
the competition ; and though they fliould err in point of judgment, 
fucl^ error may be redreffed rebus integris^ but cannot have effedl to 
annul a fettlement regularly made. To this cafe the adl 1592 is not 
applicable. 

it was anfwered, zdo^ That there is a rule laid down in all Chriftian 
couatries, and in Scotland in particular, with regard to the cafe of 
competing patronages, vi%. That the prefentee of the patron in pof- 
feffion is to be preferred, till the true patron get his right declared in 
a proper court. Therefore, as Lockhart of Lee was unqueftionably 

in 
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in poffcffion of the patronage, the ecclcfiaftical courts did nothing but 
what was incumbent upon them by the law of the land when they 
preferred Mr Dick. 

The Lords preferred Mr Dick. 

This queftion being appealed in behalf of the crown, the decree 
was teverfed, and his Majefty was preferred to the ftipend. 



N^ XXL i^tb Nowmber 1752* 

Duncan contra Barron. 

LO C tr S POENItENTlM. 

A Location of land for five years was executed by mutual mif- 
fives figned by the parties, but not holograph. The tackfman 
was put in poffeflion. But after pofleffing a year, he was turned out 
by decreet of the flieriff, upon this ground, that a miffive letter not 
holograph, cannot fupport a tack longer than one year. 

In the redudlion of this decreet, Elchies obferved, That miffive letters 
are eftablifticd by cuftom, and are not fubjefted to the regulations of 
the adl 1681 ; that holograph letters are good by cuftom only ; and 
that a letter, of which the fubfcription is acknowledged, aflfords legal 
evidence equal to a holograph writing. It was Drummores opinion. That 
poffeffion upon a tack null upon the ad 168 1, is a homologation which 
fecures the tsickfman in his poffeffion. And accordingly the Lords 
fuftained the reafons of redudtion, and found " That the purfuer 
" ought to be reponed to his poffeffion j and expences were found 
•* due.'' 

Writ is an effential folemnity in transferring land-property ; and 
wherever writ is neceffary as a folemnity, it muft be formal, accord- 
ing to the law of the place. But a man may become bound to difpone 
land, or to grant a tack, without a formal writing, and indeed with- 
out any writing at all. It is true, that till a writing be executed, there 
is locus pcenitenlia. But any probative writing is fufficient to bax re- 
pentance. A miffive letter, thougjh not holograph, is good evidence 
of the promife, where the fubfcription is acknowledged. The a<5lion 
to difpone or to grant a tack is founded on the promife : the letter 
is good evidence of the promife ; and has the effedl to bar repen- 
tance. 

But here we need not go fo far. A tenant in poffeffion without 
writ, may be removed by a warning any year. But even a verbal 
agreement for a longer poffeffion, ought to be effeclual to found a 
defence againft a removing, though it may not be fufficient to found 
an adlion for attaining the poffeffion. In padlis Tiberatorns^ there is no 
place for repentance. It may be true, that fuch agreement cannot 
l>e proved by witneffes, but it may be proved by writ ; and a letter 
where the fubfcription is acknowledged is good evidence. 

N^ XXIL 
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N*^ XXIL 2/^b November 1752. 

Barbara Mackie and Hufband contra Maxwell, Sffr. 

FRAUD AND CIRCUMVENTION. 

JEan Mackie, heirefs of Maidland, being quite abandoned to drunk- 
ennefs, which made her an eafy prey to fharpers, and having 
thereby involved herfelf in much debt, was perfuaded to diveft herfelf 
of her lands in favours of her younger fitter Barbara, who was the 
next heir, upon condition of undertaking the burden of her debts, 
and fecuring her in a yearly annuity, Barbara, reckoning that by 
this tranfadlion flie had paid the full value of the lands, brought a 
redudlion againft feveral perfons, moftly innkeepers in Wigtoun,. of 
difpofitions they ehcited from Jean Macki^ of parcels of land lying 
about the town, before the purfuer's purchafe. By the proof it came 
out, imo^ That Jeaa Mackie was a habitual drunkard; that fhe fold 
her very cloaths to purchafe liquor, fcarce leaving herfelf a rag to 
cover her nakednefs ; and that it was in any per£bn*s power by bribing 
her with a few (hillings to make her accept of a bill for any fum, or to 
make her difpone any part of her lands. 2do^ That the difpofitions 
challenged were granted for no adequate caufe. 

Upon thefe and other fads, the Court had no difficulty to find the 
reafons of redudion upon the head of fraud and circmnvention, 
relevant and proved. 

The fingularity of this cafe is, that however well founded the re- 
dudtion was, there was no ingredient of fraud or circumvention in the 
cafe. There was not the leaft evidence that Jean was impofed upon, 
or circumvened in. any manner, nor was there a neceflity for fuch in- 
direifl dealing. Five fhillings to buy drink, would have tempted her 
at any time, drunk or fober, to give a difpofition to any fubje(5l that 
belonged to her. And ihe herfelf being called as a witnefs, deponed, 
that fhe granted thefe difpofitions voluntarily, knowing well what flic 
did. 

Therefore fraud and circumvention muft . be laid afide ; and then 
where lies the ground of redudlion ? It is certainly unjuft to take 
advantage of weak perfons, who cannot refill certain temptations ; and 
to make ufe of fuch temptations to rob them of their goods. Let us 
examine the foundation of a judicial interdi(5lion. It is nothing but a 
notification to the lieges of the weaknefs of the perfon interdidled, 
and to caution them againft dealing with that perfon, unlefs upon 
an equal footing. It was therefore wrong in the defenders to take 
advantage of the known facility of Jean Mackie, and to elicit from 
her difpofitions for a fong, at leaft far under the true value. 

G Where 
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Where a weak perfon makes a deed, perhaps foolifli, but voluntary, 
in favour of any pei^ibn who is entirely paffive, fuch a deed admits of 
a very diflPerent conftrudlion. It is not reducible, however ftrong the 
lefion nlay be. 

Elcbies obferved, That for ought he knew, the difpofition in favour 
of the purfucr might be under the fame challenge ; but that as there 
was no redudlion of it, the Court were not called upon to take it under 
confideration. 



N^ XXIIL 2qtb November 1 752* 

EopHAN EwiNG contra Ralph Dhummond. 

HERITABLE ano MOVEABLE. 

IN a Contract of marriage, a tenement of houfes was provided to the 
hufband and wife, in conjunA fee and liferent, and to the heirs of 
the marriage* The wife, who futvived her hufband, difponed her 
liferent to her father-in-law j and he having alfo died during the fub- 
fiftence of the liferent, the queftion occurred betwixt his heir and exe- 
cutor, Whether the rent* falling due after his death were heritable or 
moveable. 

The argument urged for the executor was, That a liferent cannot 
be conveyed^ fo as to eftablilh a real right in the perfon of the aflig- 
nee. A liferenter is not a proprietor, fo as to be entitled to give either 
a procuratory or precept ; and therefore an aifignation to a liferent 
(lands upon no better footing than an affignation to mails and duties, 
panted by a proprietor. It entitles the aflignee to claim the rents by 
a perfonal action againft the tenants, when the rents fall due j and 
this claim, which is moveable, muft defcend to the executor. 

On the other hand, it was urged for the heir, as a point eftabliflied 
in law^ that no fubje^St descends to an executor, which has troRumfu^ 
turi temporh after the proprietor's death. The rcafon obvioufly is, 
That the purpofe of naming an executor, is to gather the defunfi's 
efiefts without delay, and to make a diftribution among the parties 
interefted } which excludes fubjeds that have a courfe after the pro- 
prietor's death ; and this is entii-cly independent of being heritable or 
moveableyS^d natkta^ Rights may be moveable fua natura^ that have 
troEtumfuturi temporis to fall under finglc efcheat ; and yet, for the rea- 
fott given, will not fall to the executor. 

But whatever be the foundation of this doftrine, it is undoubted 
law, aa vouched by all our authors* Lord Stair ^ lib. 2. /r/. i. § 4, near 
the end. Jays it down as a general rule, " That all rights and oblige- 
•* ments having a tratft of future time, are heritable as to the execu- 
^* »rs, who are tfiereby exchided^ though they no way relate to in- 

" feftments 
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" feftments or lands, as pcnfions, tacks, ?s?r.** In the fame fedion, he 
obferves, " That rights having a trad of time, but not for life, arc 
•* moveable fo as to fall under fingle efcheat.*' And he adds, *^ That 
" affignations of liferent tacks fall under fingle efcheat, as alfo the Jtis 
" mariti of hufbands, though they carry the profit of the wife*s heri- 
*• table rights, or rights of liferent/* 

A liferent efcheat of a land eftate, is equivalent, in all refpctSs, to a 
widow's liferent in lands, in the perfon of an affignee: and it was 
found that a liferent efcheat, which has tra£htm futuri temporis in the 
perfon of the donator, falls to the heir of the donator, and not to his 
executor, except as to bygones. Durie^ i8th February 1624, Couller 
contra Forbes. And, upon the fame principle, an annual payment, as 
to terms after the debtor's death, was found a burden upon the heir, 
not the executor. Stair ^ 5th February 1663, Hill contra Maxwell. 
** The Lords preferred the heir." 



N** XXIV. 30tb November 1752. 

Dsune Elizabeth M*K£Nzik contra M*Ken2ie of BlackhilL 
S L I D U M et PRO R A T A^ 

IN the year 1741, M'Kenzie of Blackhill, and Martin of Inchfuir, 
granted bond of borrowed money, for the fum of L. 100 Sterling, 
to Urquhart of Brealangwell, obliging them conjundly and feverally 
to pay the fame, with annual-rent and penalty at the term of Martin- 
mas next. This bond being afligned to Leonard Urquhart, clerk to 
the Signet, he profecuted diligence againft both the obligants, charg- 
ing them with horning, denouncing them rebels, and taking out a 
caption. 

The execution of this caption was prevented by a bond of corrobo- 
ration, in which Sir George M'Kenzie of Granville became an obli- 
gant. The bond of corroboration, after narrating the original bond 
and aflignation, with the diligence done by the affignee, proceeds thus: 
And feeing the faid Leonard Urquhart, for and upon account of our 
granting to him the corroborative fecurity under-written, which we 
arc moft willing to do, is content and agrees to fuperfede the pay- 
** ment of the faid fums until the term after-mentioned : Therefore, 
we the faid Sir George M*Kenzie, John Martin, and Daniel M*Ken- 
zie, do hereby, without prejudice to, or derogation from the bond, 
affignation and diligence abcvc^narrated ; but, in corroboration and 
** further fecurity thereof, bind and oblige us, our heirs, Ssfc. jointly 
and feverally, to make payment to the faid Leonard Urquhart, Sif^." 
Sir George having paid this debt, took an affignation to the original 
bond of corroboration and diligence. After his death, Dame Eliza^ 
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beth M^Kenzic, his relidl and executrix, infifted for payment againft 
Blackhill, the other obligant being in ihattered circumftances. For 
the defender was produced a bond of relief from the other obligant to 
him, which, for the firft time, ihowed that he was only cautioner. 
This fad founded him in the following defence, That cautioners are 
entitled to mutual relief, whether bound in the fame bond unico contcx-* 
tu^ or bound in diflFerent bonds at different times ; and therefore, that 
the purfuer, in the right of Sir George co-cautioner, is bound to fu- 
ftain the one-half of the lofs, and is only entitled to demand from the 
defender the other half. 

.The purfuer admitting the principle, denied its application to the 
prefent cafe ; in which Sir George became cautioner for both the obli- 
gants in the original debt, and therefore entitled to relief againft both, 
adlione mandati. There can be no doubt of the maxim. That if Sir 
George interpofed at the requeft of both, the oEtio mandati will lye a- 
gainft both infolidum. The doubt only can be. Whether both concur- 
red in the mandate, or only Martin, the principal debtor. This doubt 
is removed by the circumftances of the cafe, and by the tenor of the 
bond of corroboration. Both obligants were equally under diftrefs. 
It does not appear by the bond of corroboration, who was the princi- 
pal debtor : they appear to be equally concerned. They equally con- 
fent to Sir George's interpofition ; and as there is no mention for whofe 
behoof Sir George interpofed, the prefumption muft lie, that it was at 
the requeft, and for behoof of both equally. 

" The Lords found that relief is competent to Dame Elizabeth 

" M'Kenzie the purfuer, infolidum^ againft both obligants in the 

" original bond/' 



N® XXV, November 1752- 

Magistrates oi Stirling contra Sheriff-depute of Stirling-Jbire. 

JURISDICTION, 

BY a charter of Charles I. in favours of the burgh of Stirling, con- 
firming their former privileges, the burgh is eredled into a ihe- 
riflPfliip within itfelf, with all the powers thereto belonging, to be exe- 
cuted as fully and freely as in the burgh of Edinburgh. Among 
their other privileges, the dean of guild and his council were in the 
conftant and uninterrupted ufe, as in Edinburgh and other royal 
burghs, of determining all queftions of neighbourhood within burgh ; 
that is, all queftions betwixt the proprietors of conterminous tene- 
ments; fuch as afcertaining the marches, regulating the form of build- 
ings, adjufting fervitudes, Sffr. 

Some difputes having arifen betwixt two conterminous heritors, 
lone of them brought a procefs before the flieriff-court, and obtained 
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a fcntencc in his favours. This being reckoned an encroachment 
upon the dean of guild court, the magiftrates of Stirling brought a 
declarator before the Court of Seffion, concluding, That in all que-* 
ftions of neighbourhood within burgh, the dean of guild court has an 
cxclufive jurifdidlion at the firft inftance. 

In fupport of the declarator^ the following argument was urged : 
That the magiftrates in every royal burgh are the guardians of the 
police of the burgh, not only fo far as regards the inhabitants, but 
alfo with regard to the public and private buildings, ftreets, Ssfr. 
That the determination of all queftions of neighbourhood is infepa- 
rably conneded with the police of the town : That the dean of guild 
and his council are fpecially trufted with the laft mentioned branch of 
the public police, as well as with the jurifdidlion which is connected 
with it ; and, therefore, that it would be no lefs inconvenient to truft 
a ftranger with the jurifdidlion, than to truft him with the guardian- 
(hip of this branch of the public police. 

" The Lords accordingly pronounced in favours of the purfuers ; 
" and it had no fmall weight that this exclufive jurifdi<ftion ap- 
** peared to be the common opinion of the nation, vouched 
*• from this circumftance. That hitherto no adlion of neighbour-- 



N^ XXVI. \Ji December 1752. 

Gregory contra Weems of Latbockar. 

GAME. 

THE broad lands of Leuchars lying in run-ridge, belonging partly 
to the barony of Leuchars, the property of the York-building 
Company, and partly to the lands of EarHhall in poffeffion of Weems 
of Lathockar, in right of the heirefs his fpoufe. The barony of Leuchars 
IS under a long tack, to which an infant having right, Mr David Gre- 
gory profeffor of mathematics in the TJniverfity of St Andrews, one of 
the tutors, was in ufe to hunt on thefe lands. One day Mr Gregory, 
hunting for partridges in the faid broad lands, accompanied with Robert 
Baird Ae ground-officer of Leuchars, who carried a fpare gun to fave 
frequent charging, Mr Weems attacked the fervant and wrefted the . 
gun out of his hands. This produced a procefs befoire the ftieriff- 
depute of Fife, who foimd, " That it was unwarrantable in the de- 
** fender to fcize the gun libelled, and therefore decerned the gun to 
be reftored, and for expences qf procefs. But in refpeft it did not 
appear that the purfuer was intitled to hunt, aflbilzied from dama- 
ges.'' This caufe being removed to the Court of Seffion by advo- 
cation, the defender urged this point. That Baird was a common fowler, 
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and that by the a<fl 13, pari. 1707, the defender was intitled to appre- 
hend Baird, and take his gun from him. The purfuer denied that 
Baird was a common fowler ; but, to avoid a proof in a trifling caufe, 
fuppofing the fa<fl, he betook himfelf to the relevancy that there is no 
authority from the adl 1 707, nor from any ftatute, to feize or appre- 
hend viafaSli Baird*s gun; for iiwo, Baird was not in terms of the 
claufe hunting, but only carrying his matter's gun. 2doj It is only 
the common fowler's own gun which can be forfeited, pioy No power 
given by any ftatute for a fummar feizure, ^either of the perfon of a 
common fowler or of his guns or nets. And the defcribing an in- 
former as an apprehender, will not beftow a privilege contrary to com- 
mon law. J^Oy That by the word apprehender cannot be intended a 
power of fummar feizure, mutt be clear from this, that if it has fuch a 
meaning, it mutt beftow a power to feize the perfon of the common 
fowler as well as his gun, which would be Angular and unprecedented. 
** The Lords repelled the reafons of advocation, and remitted the 
" caufe.'' 

N. B. The ad 5/^? Annae, cap. 14. does not fupport the defender's in- 
terpretation of the ftatute 1707 ; for it only impowers landlords within 
their own manors to take hares, pheafants^ fcfr. from higglers and 
others whQ are not qualified to have the iame. 



N^' XXVII. 5/i& Decemberi 752. 

James Campbell cmtra Representatives oi James Graham. 

MINOR. 

JAmes Graham being incumbered with debts, fold his lands of 
Longbodholm, anno 1728, to James Jardine, who died before any 
part of the price was payable, leaving a widow and three infant chil- 
dren. There being no readinefs on their part to pay the price, James 
Graham, preffed by his creditors, brought a declarator of irritancy of 
the minute of fale, which was allowed to pafs in abfence. This decreet 
of declarator pav^d the way to a truft-difpofition, granted by James 
Graham anno 1730, in favours of his creditors. The truftees by the 
powers contained in that difpofitioUp fold the lands anno 1732, to Ed- 
ward Cutlar ; and the purchafer, to clear the lands of incumbrances, 
brought a reduftion and improbation, in which the reprefentatives of 
Jardine were called, and obtained a certification anno 1735. 

No earlier than the 1750, did James Campbell, in the right of the re- 
prefentatives of James Jardine, brinjg a procefs of redudlion of the de- 
creet of declarator of irritancy of the minute of fale betwixt Graham 
and Jardine, as not only being in abfence, but againft an infant un- 
defended, and concluding alfo againft the truft-difpofition and all that 

followed 



€OURT OF SESSION. 



3» 



followed upon it. The defence was principally laid upon the decreet 
of certification obtained by Cutlar the purchafer againft the reprefen- 
tatives of James Jardine, but which the Court did not regard, becaufe 
it was difc^vered that the purfuer had at the time one of the doubles of 
the minute of fale in his pofTefiion. But with regard to the reduftion 
of the minute of fale at Graham^s inftance againft the reprefentatives 
of Jardine, it was the opinion of the Court, That the decreet though 
againft a pupil undefended, was ftill equal to a decreet in abfcnce ; 
that quoad a decreet in abfence, minority cannot enter into the queftion, 
becaufe a major may be reponed quandofunqut againft a decreet in ab- 
fence, upon paying expence and damage, and that a minor can have 
no ftronger privilege j but that in the prefent cafe, where Graham had 
fold the lands, trufting to his decreet of r^udlion, though in abfence, 
being the beft fecurity he could have for the time, it was impoflible 
the minor could be reponed againft the decreet, when it was no longer 
in Graham's power to fulfil the minute by difponing the lands to the 
minor. Upon this groimd, " The Lords fuftained the defence, that 
the minute of fale was at an end by the decreet of redudlion, and 
by the after fale to Edward Cutlar in confequence thcreo£" 
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N^ XXVIIL -jth December 175a, 

XocHART of -Birihill contra Elizabeth Merrie. 

P R O O F. 

LOcKHART of Birkhill^ infifting in a procefs of debt againft Eli- 
zabeth^ Mcrrie, relidl and reprefentative of Captain Lockhart of 
Kirktoun, the defence was compenfation upon counter-claims which 
the Captain had againft Birkhill. It was anfwered. That thefe coun- 
ter-claims were long ago extinguiflied by the negative prefcription. 
The defender replied upon interruption j and, as the fingle queftion 
was, Whether ribe alledged interruption was fufficiently verified, th« 
feds muft be fet forth with the evidence. It appeared by documents 
produced in procefs, that from the 1662 to the 1678, the Captain was 
in ufe to lend his credit to his friend Birkhill in feveral bonds to the 
extent of 2500 merks of principaL The Captain paid the whole of 
thefe fums as a diftreffed cautioner, betwixt the 1690 and 1697, and 
took aftignations in common form, which, with the bonds, were all 
produced in procefs. The interruption condefcended on was. That 
the Captain in the year 171 2, brought a procefs againft the prefent 
Bir]diill, as reprefenting his father the principal debtor, for payment 
of the above mentioned debts. The interruption was undoubtedly 
relevant, the difficulty lay in the evidence ; for though the principal 
execution of the fummons was produced, the fummons itfelf was not ; 

and 
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and it did not with certainty appear from the execution that it related 
to a fummons for payment of the debts under confideration. But to 
fupply this want, the following produftion was made, imoj A holo- 
graph miffive-letter from Birkhill to Captain Lockhart, dated the 28th 
November 171 2, foon after the fummons was execute. In this letter, 
after declaring chat he always was for an amicable fettlement, he in- 
treats Captain Lockhart to delay the calling of his fummons for a few 
days till he ihould come to town. 2Jo^ This letter produced a fub- 
miflion betwixt the parties, of all claggs, claims, proceffes, Esfr. dated 
the 18th January 1717; which was alfo produced. 3/zo, There was 
produced a very material writing, which is, anfwers for Burkhill to 
Captain Lockhart's claim to the arbiters, where everyone of the grounds 
of debt above-mentioned are fet forth, and objedled to, principally on 
this account. That the Captain had not produced the conveyances of 
thefe debts, and that the claim muft be fufpicious, fince it had been 
allowed to lye over near 30 years, without a conftitution. Thefe an- 
fwers were urged as legal evidence, that the fubmiffion concerned the 
very claim now infilled on by way of compenfation ; and confe- 
quently, that this very claim was Contained in the fummons to which 
the above mentioned execution relates ; becaufe there can be no doubt 
that it was this fummons which produced the fubmilTion ; efpecially 
when it is confidered that the fummons is dated and figneted of the 
dates the execution bears, as appears from the fignet-book regularly 
kept. And lajly^ A full copy of the fummons was produced, which, 
from the ink and form of the hand, appeared to be no recent paper j 
and in this copy the whole grounds of debt in difpute were diftindly 
libelled. The defender founded upon this produdlion as legal evi- 
dence of a document taken by the Captain of his debt, to make an 
interruption in terms of the a(5l of parliament : That at lead it afford- 
ed a fufficient prefumptive evidence, that the copy produced was a 
copy of the fummons to which the execution related, unlefs the pur- 
fuer would undertake to prove, that there was a different fummons to 
which the execution might relate ; or, at leaft, that there was fome 
ground or foundation for a procefs, afino 171 2, at the Captain's in- 
ftance againft Birkhill, other than that under confideration. 

'' The Lords unanimonfly found that there is fufficient prefumptive 
" evidence of the interruption of the prefcription ; and therefore 
repelled the objedion of prefcription/' 
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Though this cafe is much involved in fad^, yet it refts upon a gene- 
ral point of law, which is. That to prove interruption of prefcription, 
compleat legal evidence is not neceflary; or, in other words, not the 
bell evidence that the nature of the fubjeA-matter can admit of ; hxk 
that evidence, fuch as affords a prefumption of interrjiption, is fuffi- 
cient. 

N«> XXIX. 
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N^XXIX. 2iJ December ijs"^. , 

Lang and Cross contra Duke of Douglas* 

LIFERENTER. 

THE Countefs of Forfar, infeft in the barony of Bothwell with 
the woods thereof for her life, fold a wood which was in ufe to 
be cut every 20 years for the bark. She died before the cutting was 
£niihed ; and the Duke of Douglas, who was heir to the Earl of For- 
far in that eftate, interrupted the cutting viafa6lL This produced a 
procefs, in which it was contended for the Duke, that a liferentrix, 
though woods be mentioned in her infeftment, has no power to cut 
wood, but for the ufe of the houfes, becaufe the fruits only belong 
to her, and not the fubftance ; and Craig ^ lib. 2. dieg. 8. § 17* holds that 
a tercer cannot difpofe pf 2ijilva cadua^ but that the fiar may difpofe 
thereof even during her right. 2^0, At any rate, the right of the life- 
rentrix ceafes with herfelf, and the trees growing at her death, being 
parsfoliy muft belong to the heir. The Prefident delivered his opinion, 
that a liferenter has no power to fell wood. But as the queftion con- 
cerned only that part of the wood which remained {landing at the 
deatli of the Countefs, there was no occafion to determine the general 
point; and it was only found that the Duke did lawfully interrupt 
the purchafers from cutting trees after the Countefs*s deceafe. 

N^ XXX- 2 ift December 1 752. 

Gumming cotttra Marshall. 

PROOF. 

IN a compt and reckoning, exception was taken by the defender to 
an article of L. 100 Sterling, entered as a fum fent in bank-notes 
by the purfuer to the defender by poft, 29th Odtober 1751 ; with re- 
fped to which, it was acknowledged that the purfuer, by letter, was 
commiffioned to fend that fum by the poft in bank-notes ; but as the 
bank-notes came not to the defender's hands, he had no reafon to fup- 
pofe the commiffion was obeyed. It was anfwered, that the defender's 
letter of commiffion, dated 28th of Odober 1751, came to the pur- 
fuer's hand upon the 29th, the evening of which an anfwer, inclofing 
the bank-notes, was, with the purfuer's other letters, put into the poft- 
houfe by his fon, or one of his clerks : that a copy of the anfwer was 
engroffed in the purfuer's copy-book of letters, and the L. 100 entered 
that very evening in the purfuer's cafh-accomtp. A proof being al- 

I lowed 
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lowed before anfwer, the purfuer was not able to bring any diredl evi- 
dence of a letter being put into the poft-houfe addreiTed to the defen- 
der, and inclofing bank-notes ; and no wonder, for, from the proof, 
it appeared to be his pradlice in remitting bank-notes, to inclofe the 
fame with his own hands in the letters writ by his clerks, and alfo to 
put the feal upon them hlmfelf. In advifing the proof, it was the opi- 
nion of the Court, that the purfuer's books, with his oath in fupple- 
toent, if required, was fufficient evidence that the commiflion was 
obeyed. An example was given of notifying the difhonour of a bill 
of exchange, where a copy of a letter to the drawer or indorfer, in* 
grofled in the copy-book of letters, is fufficient evidence ; without ne* 
ceffity of bringing parole evidence that the letter was writ and deli-* 
vered at the poft-houfe. 



N^ XXXI. 2id December 1752. 

Emilia Belsches and her Hufband contra Sir Patrick He^burk* 

Murray. 

PRESUMPTION 

ANxHomr Murray^ anno 1738^ made a fettlement of his eftate^ 
real and perfonal^ upon John and Thomas Belfches's, taking them 
bound to pay feveral fums to his relations, and in particular L. 300 Ster« 
ling to their fifter jEmilia Belfches, payable at her marriage, Mr Murray 
altered this fettlement in the year 1740, in favours of Sir Patrick Hep- 
bum-Murray, his heir at law ; adding to this new fettlement a claufb, 
obliging Sir Patrick to pay all the legacies contained in the former 
fettlement. In the year 1744, -fimilia Belfches being now married 
and having children, Anthony Murray executed a bond to her upon 
the narrative of love and favour, obliging himfelf to pay to her in life- 
rent, and her children in fee, at the firft term after his deceafe, the 
fum of L. 1200 Sterling. 

After Anthony Murray's death, Sir Patrick took up the fucceflion 
upon the fettlement 1740, made no objedion to the bond 1744, in fa* 
vour of jEmilia Belfches ; but declining to pay the L. 300 Sterling 
conuined in the firft fettlement^ flie and her huft)and demanded the 
fame in a procefs. The cafe was reported by Lord Elcbies. It occurred 
for the purfuers, that in ftridl law and exfgura verborum^ both fums 
were due; that it is incumbent Upon the defender to pro^l his de-^ 
fence, vi%. That the defunA intended the laft bond to be in full : that 
this intention was not legally verified, and therefore whatever fufpicion 
may be indulged, judges muft ad upon legal evidence. In anfwer to 
this, it was obferved| that Anthony Murray undoubtedly forgot the 
firft provifion when he granted the fecond, otherwife fome mention 

would 
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would have been made of the firft, fignifying that it was to be inclu- 
ded or excluded ; whence this confequence was drawn, that the fum 
in the fecond bond was all he intended for .£miUa, and that no more 
can be due; for tho* intention cannot extend an obligation beyond 
the words, it muft limit an obligation within the words, which, with- 
out intention, are not effe(5lual in law. " The Lords fuftained the de- 
" fence, and affoilzied/' 



N^ XXXII. December 1 752. 

Archibald Campbxll contra Campbell of MokzU and Campbell 

of Acbalader. 

ARBITRIUM BONI VIRL 

A yfR Archibald Campbell minifter at Wecm, made a deed of morti- 
1 ▼ X fication, in which he fettled his funds upon five truftees and 
their fucccffors, for the ufe of the fchoolmafter of Weem, and of other 
fchoolmafters to be fettled in the pariflx at the places therein named, 
the fums to be fecured and employed in name and for the ufe of 
the ichoolmaftets ; and the major part of the truftees are declared a 
quorum. Two of the truftees only having accepted and intromitted, 
the films were claimed from them by the reprefentatives of the morti- 
fier, upon this ground, that the two accepting truftees, who are not 
a quorum of thofe named, having for that reafon no power to a^, 
the deed of mortification is void, and the fubjed muft belong to the 
reprefentatives of the mortifier, in the fame manner as if there had 
been no fuch mortification. 

In anfwer to this claim, it was obferved by the two accepting truf- 
tees, iwd, That the funds being fettled by the mortifier upon certain 
perfonS) for the ufe and behoof of the fchoolmafters, this aflignation 
is abfolute, and does not depend more or lefs upon the will of the 
truftees. Therefore though they had all refufed to accept, an adlion 
would ly againft them at the inftance of the fchoolmafter of Weem, to 
denude in favours of other truftees who ftiould be willing to accept, 
a^/o. In general, with regard to a fingle adl, to perform which a certain 
number of perfons muft concur by the fcttlement, it may be true that 
the a^ cannot be performed if one be wanting. But in a management 
which requires a courfe of time, the nomination of a quorum, if the 
contrary Be not exprefled, ought to be interpreted a quorum of thofe 
who accept or furvive ; for the management cannot ftop after it is 
partly executed. The Lords fuftained the deed of mortification j and 
it was the opinion of the Court, That fuch a deed muft ftand, though 
all the truftees fhould decline acceptance, in which cafe the Court 
would name adminiftrators. 

N<^ XXXIII. 
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N° XXXIII. ' December 1752, 

Straiton of Kirkjide contra Fullarton of Kinnaher and ScOTT of 

Commi/ion. 

PROPERTY. 

THE lands on each fide of the river Northefk, down till it emptied 
itfelf into the fea, are tlie property of Fullartori of Kinnaber and 
Scott of Commifton. Thefe gentlemen have fpecial grants of falmon* 
fifhing in the river, and, in fadl, had immemorially been in ufe of be- 
ginning at the loweft £ood-mark and fifhing upwards as the tide 
flows. 

The lands of Kirkfide bound the lands now mentioned to the north, 
and reach alfo down to the fea. Straiton of Kirkfide having a grant 
of falmon-fiftiing in the fea oppofite to his own lands, had alfo irnme- 
morially poflefled that fifhing. 

Thefe two fifhings, which have hitherto been feparate and diftindl 
without any interference, were blended and mixed by an alteration of 
the courfe of the river ; which deferting its old channel, took a di- 
redlion northward and entered the fea within Kirkfide's lands, initead 
of entering it as formerly within the lands of the two gentlemen firfl 
named. 

This obliged Kirkfide to raife a declarator of his right ; and he in- 
fifled upon his former exclufive privilege to fifh in the fea oppofite to 
his own lands, from the lowefl ebb to the highefl flood-mark. Kin- 
naber and Gommiflon, on the other hand, infifled, that the privilege 
of a falmon-fifhing in a river is ^ real right which mufl follow the ri- 
ver wherever it runs ; like other real rights, which cannot be extin- 
guifhed, except by confent, while the fubjeift remains entire : And, 
therefore, that their exclufive privilege of fifhing in the river from the 
lowefl ebb upwards as formerly, remains with them notwithflanding 
the alteration of the courfe of the river. 

** The Lords found. That the defenders, notwithflanding the 
" change of the channel of the river, have right to fifh down to 
" the loweft flood-mark ; but that the purfuer, in right of his 
" infeftment of the fea-fifhing, has a joint right of fifhing with 
" the defenders above the loweft flood-mark, when the river is 
** covered by the fea oppofite to his lands of Kirkfide." 

The Court took the only method to extricate this matter ; for as 
both parties, by their feveral infeftments, were entitled to fifh from 
the loweft ebb to the higheft flood, the purfuer by virtue of his fea- 
filhing, and the defenders by virtue of their river-fifhing, came to 
have a joint fifhing, when their rights formerly diftind coincided in 
the fame fpot. 

In 
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In this cafe a judgment of the Houfe of Peers betwixt the Ekike of 
Gordon and Earl of Murray was cited, but was found to be a different 
cafe. The Duke of Gordon had a falmon-fifhing in ojlio Jluminis dc 
Spey. 'Jh.t Earl of Murray had the fuperior fifhing of this river ; and 
the qucftion was, to afcertain the proper limits of thefe refpeftive fifli- 
ings. It was the opinion of the Court, that the o/iium Jluminis is that 
precife point where the river runs into the fea, at whatever time of the 
tide ; and, therefore, that the ojlium Jluminis is a variable point, fome- 
times higher and fometimes lower, according as the fea approaches 
or recedes from the land. The Houfe of Peers were of a diflFerent opi- 
nion. They interpreted a grant of a falmon-fifhing in oJlio Jluminis 
more benignly. They judged the o/lium Jluminis not to be confined to 
a pointy but to comprehend the whole fpace betwixt the lowed ebb 
and the higheft flood-mark ; and thereby to be an immoveable fpace 
inftead of a moveable point. Therefore it was adjudged, *' That the 
" Earl of Murray has the exclufive right of fifhing in the river of 
" Spey, downward to the place where the line which the fea makes 
*• upon the coaft cuts the river at high water ; and that he has no 
*' right to fifh beyond that line : That the appellant the Duke of 
Gordon has the exclufive right of filhing from and below the faid 
line to the fea ; and that he has not right to filh above that line.*^ 
Hence it appears, that the point in that cafe was to determine betwixt 
two pcuties, having both right to filh in the fame river, but in differ- 
ent places. In the prefent cafe, the point was to determine what ef- 
feA the alteration of the courfe of the river Ihould have, by which 
two parties, who had originally diflindl rights, came to interfere. 



N? XXXIV. 2d January 1753. 

Mary Burn contra Alexander Ocilvy. 

PRESUMPTIO N. 

A Legacy of 4000 merks being left to the five children of John 
Burn of Middle-mill, viz. John, James, Alexander, Mary and 
Jean ; the eldeft fon John, by a fadlory from his two brothers, uplift- 
ed their fliares, or part of their fhajres. John died in the 1734, after 
making a will in favours of his filler Jean, who died afterwards in the 
year 1743, leaving ijQTue. And Mary, fuppofing her two brothers 
James ai||l Alexander, who had gone abroad to.pufli their fortunes, to 
be alio dead, took out an edid anno 1 744, bearing, that James died in 
the Eaft Indies and Alexander on the coaft of Spain, both in the year 
1743, and obtained a fentence of the CommifTaries decerning her exe- 
cutrix qua neareft of kin. to her faid two brothers. Upon this title fhe 
infifted againft the children of Jean, as reprefenting by progrefs their 
uncle John, to accompt for his intromiffions with the effcds of his 
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faid two brothers by virtue of the factory from them. The defences 
were, imo^ With regard to James's Ihare, that ther« was no evidence 
of his death. 2do^ Suppofing him to be dead, yet if he died before his 
brother John, the purfuer could take nothing, becaufe he made a te- 
ftament in John's favours. jZ/e?, Suppofing him to have furvived 
John, yet if he died before his fifter Jean, the purfuer can only take 
the half of his efFeds, the other half remaining with Jean, which Ihe 
could tranfmit without confirmation, becaufe flie became debtor to 
James in the fum acclaimed as reprefenting her brother John, and 
therefore no occafion for a confirmation, which can only be necefTary 
for an adive title or to found a procefs. The fame defences, with 
little variation, apply to Alexander's fhare j and the whole defences 
coUeded together refolve into this general propofition, That the pur- 
fuer was not entitled to draw any fum from the defenders, till flie 
ftiould iiot only prove that her two brothers were dead, but alfo prove 
the time of their death. 

With regard to the firft point, the purfuer did not controvert that it 
was incumbent upon her to bring evidence of the death of her two bro- 
thers ; but infilled that the decreet-dative was legal evidence of this fadl. 
The defenders denied that it afforded any evidence whatever, not even 
fuppofing a confirmation had been expede. They urged that the very 
form of procedure is fufiicient to fliow that a confirmation is not fo 
much as a prefumptive evidence. The perfon, who applies for the con- 
firmation, obtains of courfe an edidl, in which is fet forth the death of 
the anceftor ; and the applier alfo of courfe, without any cognition, 
is decerned executor, if none appear to compete with him. In this de-i 
cerniture, the judge interpofes as little as in taking out the edift : it is 
not fo much as figned by the judge, but only by the clerk. It is then 
evident, that a decreet-dative, as far as it narrates the death of the pre- 
deceffor, is merely an affertion of the executor ; and therefore cannot 
bear the lead faith in any queftion, where the death of a perfon, or 
the time of his death is of importance. It is very true, that a confir- 
mation is a good title againft a debtor, for he has no intereft, but to 
pay fafely. Yet even there, were there any fufpicion of the perfons 
being alive, it is believed the Court would put the executor to a proof 
of death, notwithftanding his confirmation. But be that as it may, 
the prefent is a very different cafe. The defenders have a much greater 
intereft than to pay fafely. The prefent procefs refolves into a com- 
petition, and it depends upon the time of the death of the two bro- 
thers, whether the purfuer or defender is preferable. In this cafe, 
the purfuer's decreet-dative will avail her nothing : if Ihe claim the 
whole Iharcs of her two brothers, ftie muft fay that they furvived both 
John and Jean, and if fhe fay fo, Ihe muft prove it. 

To explain the effect of a confijination.a little more at large, it muft 
be obferved with regard to marriages, births and burials, happening 
within this country, that the fame are in law underftood to be no- 
torious^ 



C O U R t O F 'S E S S I O N. 39 

torious, fo as not to require proof, vinlefs the oppofite party contro- 
verts the fad, in which cafe a proof muft be brought. Thus, in an 
exhibition ad deliberandum^ the purfuer needs not bring a proof of his 
apparency. And where an adjudication is led on a truft-bond, granted 
by an apparent heir, it is no objedlion to the adjudication that the ap- 
parency is not proved. The fame principle applies to a confirmation : 
if the perfon, whofe moveables are fought to be confirmed, died within 
this country, the executor needs bring no proof, unlefs the fa<fl be con- 
troverted. But it is a very different cafe, if it be fet forth in the edidl, 
that the perfon died abroad, efpecially if he is faid to have died in the 
Wefl or Eaft Indies. Such a fad cannot be notorious, and therefore 
it is incumbent on the perfon who applied for the confirmation, to 
bring a proof of the fadl. And it is even doubted whether a debtor 
would be in fafety to pay upon a confirmation, where that proof is 
wanting. 

With regard to the fecond point, touching the time of the death of 
James and Alexander, it was pleaded for the purfuer. That if fhe prove 
the death of her brothers, that proof is fufficient to fupport her claim; 
becaufe the prefumption lies in favours of life, unlefs the contrary be 
proved ; and it will be prefumed that James and Alexander furvived 
both John and Jean, the time of whofe deaths are known. In anfwer 
to this argument, it was obferved for the defenders. That it is far from 
holding in general, that life is prefumed. This is a maxim unwarily 
adopted by fome lawyers, for which there is no foundation, when con- 
fidered as a general maxim. For the matter Hands thus : when one 
brings a libel founding upon the death of another, in order to fupport 
his conclufion, in that cafe life is prefumed, for a very plain reafon, 
that aBori tncumbi probatio : but, for the very fame reafon, if a libel be 
founded upon the life of a third party, it is incumbent on the purfuer 
to prove his libel, that is, to prove that the third party is alive. Upon 
the very fame principle, if the prefent purfuer fay in her libel, that 
iier two brothers, who are now dead, furvived both John and Jean, 
which fhe muft alledge in order to fupport her conclufion, it is incum* 
bent upon her to prove her libel. 

" The Lords found it incumbent upon the purfuer to prove the death 
" of James and Alexander her two brothers ; and it was thought 
" fuflicient for her to prove that they were habite and repute to 
** be dead. But as to the other point about the time of their 
death, they were not clear that it was incumbent upon her to 
prove the fame. And therefore they fuperfeded this point till 
a proof fhould be brought of the firfl point." 
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N^ XXXV^ I ^b January 1 753, 

William Hall contra M*Aulay and Lindsay. 

FUNERAL EXPENCES. 

UPON the death of Sir Andrew Home of Kimmergham, one of 
the Lords of Seflion, which happened at Edinburgh in March 
1730, M^Aulay and Lindfay merchants there, furnilhed black cloth, 
linens, 5s*r. for the defunct's children and fervants, and for the widow. 
M^Aulay's accompt amounted to L. 70 Sterling, and Lindfay's to L.35, 
which were afterwards conftitute by decreets of cognition. To recover 
payment, they confirmed the defundl's library in the commiflary court 
of Edinburgh. Mr William Hall, another creditor, confirmed the fame 
fubjejft in the commiffary court at Lauder, within which jurifdidlion 
was the family-feat of Kimmergham, where the defundl conftantly 
refided, unlefs. when attending his duty in Edinburgh. In a multiple- 
poinding Mr Hall's confirmation was preferred. But M*Aulay ajad 
Lindfaty. infifting that their claim was a privileged debt, this point was 
remitted to the Ordinary. In the mean time it was agreed betwixt the 
parties^ that Mr Hall fhould receive the price of the library, out of 
which he was to pay the two accompts due to his parties, upon biUs 
to be granted by them^ which were to be paid or retired according 
to the event of the procefs. 

Matters lay qver in this ftate till Mr HalFs death, when his heirs 
put the two bills in fuit. The defence arofe from the above hiftory, 
-viz. That the bills wer.e not due, becaufe the defenders were privileged 
creditors, and preferable to Mr William Hall. 

*• The Lords fuftained the defence \ but referved to the purfuer to 
** objeA againft any articles that were not to be ufed at or be-* 
** fore the interment, according to the cuftom of the country." 

The interlocutor went upon this footing. That hanging a roQfn with 
black, putting the v^ifc and children in mourning, and the fervants 
employed in the folemnity of the interment, are articles to be con- 
fidered as part of the funeral expences, where the condition of the 
defunct makes thefe articles neceflary, or at leaft decent^ I was of 
opinion^ That aa thefe articles hitherto, for what I could fee, had not 
been reckoned part of the funeral expence, I was not for e^aiending 
this claim as a privilege in mcem creditorum ; that extravagant buryings 
nad been in falhion and might again be, that fcarfs and mourning- 
rings might become the fafhion here as in England; and that it would 
be hard tQ fubjeift creditors to this expence without limitation, as much 
as when the perfon dies in opulent circumftances. 

I 
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I muft obferve however^ that this cafe will iK>t be a precedent to any 
where the perfon dies a bankrupt, or habit and repute kUolvent, whi(;h 
ought to put furnifhers upon their guard. 



N^ XXXVI. 2d February 1 753. 

Gavin More of Sbawbead^ Supplicant. 

COMPETENT. 

A Substitute in an entail prefented a petition to the Court, witli 
the deed of entail, craving the authority of the Court for record- 
ing the fame in the regifter of tailzies. 

The Lords were unanimous that this demand was not competent 
by a fummary application ; that when a fubfUtute makes fuch 
an application, it mull be by a procefs, in which the heir in 
'^ pofieflion muft be made a party ; and in which he may have 
^' an opportunity to make his objections againft recording ; this 
^^ iiii particular, that if the maker of an entail choofes not to re- 
^^ cord the fame himfelf, nor lays his heirs under an obligation 
^^ to record it by a claufe in the deed, no fubftitute is entitled to 
^^ ^ejockajk<dL the fame tp be recorded.** 






N^ XXXVII. 2d February 1 753. 

VIihislAiA Douglas contra Mrs Isqbel Douglas oi Kirknefs. 

PRESCRIPTION. 

A Land eftate, in pofFefHon of the heir of line, was claimed by the 
heir-male upon this medium. That the former inveftitures were 
in favours of the heirs-male, with limitation fufficient to debar a gra-» 
tuitous alteration. It was anfwered, imo^ That there was no limita-* 
tion which could bar a gratuitous alteration. 2doy That the altera- 
tion was made above 40 years ago, during which time the inveftitures 
had ftood in favours of the heirs of line. Replied, That till lately the 
fame heirs who poffefled the eftate were heirs-male as well as heirs of 
line ; and that the purfuer needed no adtion for fupporting the right 
of the heirs-male till the fuccefCon divided, and the heir-male come 
to be different from the heir of line ; et contra non valentem agere non 
currit prefcriptio. Duplied, An adtion of declarator was always com- 
petent concluding againft the heir in poffeflion, that he ftiould be 
bound to make up his titles, and poffefs in his quality of heir-male# 
But without regard to this, that it would be intolerable to keep up 

L fuch 
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fuch old pretenfions without end, never to be fopited by prefcription ; 
for at that rate no man could be fecure of land-property. 

" The Lords were unanimous as to the defence of prefcription ; 

" and that pofleffion for 40 years of a predeceflbr's eilate, mull 

" free the heirs of all limitations and fetters." 



N^ XXXVIII. 6tb February ijsi^ 

Duke of Douglas contra Lockhart of Lee. 

JURISDICTION. 

AN adion being brought againft two juftices of the peace, for pro- 
tedling, by a coUufive fentence, a fowler alledged to be a conunon 
poacher, libelling upon feveral a<Sls of parliament againft partial and 
coUufive adminiftration of juftice, and concluding damages, t^c. j the 
defence was laid upon an a<5l pafTed the 24th of his prefent Majefty ; 
and becaufe the difpute turned upon the following point. Whether this 
ad extends to Scotland, the ftatute muft be fet furth at large. The 
preamble recites, " That juftices of the peace are difcouraged in the 
execution of their oflBce, by vexatious adions brought againft them 
for or by reafon of finall and involuntary errors in their proceedings : 
And whereas it is necelTary that they Ihould be (as far as is confift- 
ent with juftice, and the fafety and liberty of the fubjeds) rendered 
" fafe in the execution of the faid office and truft : And whereas it is 
" alfo necefTary that the fubjeAs Ihould be protedled from all wilful 
and oppreffive abufe of the feveral laws and ftatutes, committed to 
the care and execution of the faid juftices of peace: be it therefore 
" enabled, Ssfr." The enabling claufes as far as they refpe^ft the pre- 
fent queftion are, " That from and after the 24th of June 1 751, no 
writ fhall be fued out againft, nor any copy of any procefs at the ftiit 
of a fubjedl ftiall be ferved on any juftice of the peace, for anything 
by him done in the execution of his office, until notice in writing 
of fuch intended writ or procefs fliall have been delivered to him, 
or left at the ufual place of his abode, by the attorney or agent for 
the party who intends to fue, or caufe the fame to be fued out or 
** ferved, at leaft one kalendar month before the fuing out or ferving 
** the fame ; in which notice fliall be clearly and explicitly contained, 
** of the caufe of aftion which fuch party hath or claimeth to have 
*• againft fuch juftice of the peace; on the back of which notice fliall 
•' be indorfed, the name of fuch attorney or agent, together with the 
*' place of his abode." The ftatute proceeds to enad, " That it fliall 
** and may be lawful for fuch juftice of the peace, at any time within 
** one kalendar month after fuch notice is given as aforefaid, to tender 
" amends to the party complaining or to his agent or attorney ; and 
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in cafe the fame is not accepted, to plead fuch tender in bar to any 
" adlion to be brought againft him grounded on fuch writ or procefs, 
" together with the plea of not guilty, and any other plea, with 
*• leave of the Court : And if upon iffue joined thereon, the jury fliall 
find the amends fo tendered to have been fufficient, then they Ihall 
give a verdidl for the defendant ; and in fuch cafe, or in cafe the 
plaintiff {hall become non-fuit, or fliall difcontinue his or her acflion, 
or in cafe judgment fliall be given for fuch defendant or defendants 
upon demurrer, fuch juftice fliall be entitled to the like cofts as. he 
would have been entitled unto, in cafe he had pleaded the general 
iflue only ; and if, upon iflue fo joined, the jury fliall find that no 
** amends were tendered, or that the fame were not fufficient ; and 
** alfo againft the defendant or defendants, or fuch other plea or pleas : 
then they fliall give a verdiA for the plaintiff, and fuch damages 
as they fliall think proper/* And it is further enafted, " That no 
fuch plaintiff fliall recover any verdid againft any fuch juftice, in 
any cafe where the adlion fliall be grounded on any a6l of the de- 
fendant as juftice of the peace, unlefs it is proved upon the trial of 
** fuch aAion, that fuch notice was given as aforefaid/' And by the 
laft claufe it is, enaded, " That no a(5lion fliall be brought againft any 
** juftice of the peace, for any thing done in the execution of his of- 
•* fice, or againft any conftablc, head-burgh, or other officer or pcrfon 
•* ading as aforefaid, unlefs commencing within fix kalendar months 
•* after the ad committed." 

Upon the authority of this ftatute, the defenders pleaded. That be- 
fore taking out the fummons, they ought to have had notice of the 
caufe of adion, in the form and manner therein defcribed, and that 
the procefs ought to have been brought within fix months of the fen- 
tence pronounced by them. In anfwer to this defence, it was main- 
tained. That this ftatute does not extend to Scotland ; which appears 
from this, that every fingle claufe is adapted to the forms of proceed- 
ing in England, and is inconfiftent with the forms of proceeding in 
Scotland. 

It was replied. That many Britifti ftatutes, which undoubtedly ex- 
tend to Scotland, are exprefled in the language of the law of England, 
mendoning the general iffue, non-fiiiting^ difcontinuance, wager of 
law, imparlance, &fr. terms not known in the law of Scotland. Du- 
plied, A Britifli ftatute, which reaches Scotland, may properly be ex- 
preffed in Englifli law-terms, which can be tranflated into Scotch law- 
terms, and therefore eafily adapted to the forms of Scotland. But 
there is more in the ftatute under confideration. The remedy enadted 
by this ftatute, for proteding jufticcs of the peace from vexatious fuits, 
is fo conneded with the peculiar forms of the law of England, fuch a$ 
giving notice in writing to the party's attorney of the intended fuit, 
trial by jury in a civil cafe, fife, that it is impradticable to apply the 

remedy 
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remedy in Scotland, without overturning our moft eflential forms, 
which certainly was not intended by the legiflator. 
^^ Found that this flatute extends not to Scotland/^ 

Upon a reclaiming petition and anfwers, the Lords, 20th July 17^3, 
altered by a narxow plurality. 



N^ XXXIX. ^tb February 1 753. 

Sir Michael Stewart of Blackball contra Earl of Dundonald. 

PACTUM ILLICirUM. 

IN the year 1695, William Cochran of Kilmaronnock, granted bond to 
John Stewart younger of Blackball, of the following tenor: " I Mr 
" William Cochran of Kilmaronnock, for an certain fum of money paid 
*' and delivered to me by Mr John Stewart younger of Blackball, be 
tlvr prefents, bind and oblige me, my heirs and fucceflbrs what** 
fomever, to cpntqit, pay and deliver to the faid Mr John Stewart, 
his heirs, executors ^nd ailignees, the fum of 100 guineas in gold, 
and that immediately, fo foon as I, or the heirs defcending of my 
body, ihall fucceed to the dignities and edate of the Earldojoi of 
Dundonald, but longer delay, fraud or guile." 
This fum being claimed from the heir of the obligor, now become 
Earl of Dundonald, certain defences were made, and the caufe being 
reported, the following objedions to the bond were fuggefted by one 
of the judges. That the fubje<fl-matter of the claim was ^fponjio lu£cra^ 
which, however innocent and equal in the prefent cafe, is a fort of 
gaming, which ought not to be encouraged, being an injet to very bad 
pradlices ; and therefore, that no procefs ought to be fuftained upoA 
the bond, as being contra bonos morts. To this it was anfwered. That 
a difpofition by a remote heir of his hope of fucceflion for. a cert.ai9 
fum was fuftained, though objedled to as paSmn de bigrcditatc viventis^ 
Fountainball^ 29th July 1708, Rag contra Brown. And a party having 
taken a gold-piece, under condition to pay a greater fum if he fhould 
marry j The Lords, upon the condition happening, fuftained procefs 
for the greater fum, Dirlcton^ 9th February 1676. Hence bargains like 
the prefent, are not unlawful; and if purchaftng the hope of fucceftioQ 
from a remote heir be lawful, it cannot be unlawful to give him a 
fum, to receive a greater ium when he fliall fucceed. It is true, that if 
an heir pinched for money makes an unequal bargain, equity will re- 
lieve him. And if the bargain be very unequal, it will be reduced up- 
on extortion, or fraud and circumvention, as in the cafe of Lord Mor- 
daunt. But, in the prefent cafe, there is no evidence of inequality; 
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and the parties were in Aich a fituatlon as to remove all fufpicion of 
adyaQtage being taken by the one agaiaft the other. Accordingly it i$ 
a rule of the Englifh law, *' That thefe hazardous bargains with heirs 
** or others, are not always fet afide in a court of equity, for they may 
be fair ; and it is only upon the circumftance of fraud, or being exr 
" tremely unreafonable, that they can be overthrown." 

The Lords found the bond in queftion void and null, referving 
to the confideration of the Court, whether the purfuer was en-^ 
titled to a repetition of the^ money paid, upon proving the ex» 
" tent thereof.'' 

This interlocutor was obtained by the Prefident's cafting vote, and 
the danger of encouraging fuch bargains moved the plurality. The 
judgment can only ftand upon the following footing. That it is not ne- 
ceflary for commerce, nor the convenience of fociety, to fuftain a<ftion 
upon inch Jpottfionej iudtcra. They ought to be left upon private faith, 
and ndther be fuppoited by an aftion nor cut down, unlefs attended 
with the circumftances of fraud or extortion ; in which cafe a party 
will be relieved even after performance. 



N° XL. gtb February 1753. 

Elizabeth FARCiUHAR contra The Crown. 

FORFEITURE. 

ELIZABETH Farq^uhar laid out the price of her own eftate in pur- 
chafing the lands of Pitfcandlie, and took the difpofition in fa- 
vours of herfelf in liferent, for her liferent *ufe allenarly ; and, in cafe 
of her predeceafe, to James Stormont her huiband in liferent, for pay- 
ment of an anauity of 50Q wfivkk Scots ; and to Francis Stormoni; 
their foil, and the h^irs-male of hia body iXK fee* James Stormont the 
hufband, being attainted of high treafon in January 1747, was tranf-- 
ported- to the plantations in America, in purfuance of a condition in- 
icrted in hia Majcfty's pardon to that purpofe. And this banilhment 
was confirmed by adl of parUament pafied in the 20th year of his Ma- 
jefty^s reign, intitled, ** Adl to prevent the return of fuch traitors 
** and rebels concerned in the late rebellion, a3 have been or fhall be 
** pardoned on condition of tranfportation ;" where it is ena^Sted, 
That if any of thofe perfons IhaU return or come into any part of 
Great Britain or Ireland, he Ihall be guilty of felony, and IhaU fuffer 
death, without benefit of clergy. 

The lands of Pitfcandlie being furyeyed by the Barons of Ex- 
chequer in purfuance of the late vefting ad, a claim was entered in 
the Court of Seffion by Elizabeth Farquhar to the liferent, and by her 
fon to the fee of the lands. The fon's claim was admitted to be good ; 

M but 



46 DECISIONSOFTHE 

but to Elizabeth Farquhar's claim to the liferent, it was objedcd, That 
the liferent provided to her, could not entitle her to the pofTeflion of 
-the lands during her hufband's life, in refpedl of his jus mariti which 
is forfeited to the crown. In fupport of this objeftion it was urged. 
That the hufband gains a freehold of his wife's eftate during the co- 
verture, and may difpofe of the profits as he pleafes. New Abridgment 
of the Law^ vol. I. p. 286. and that upon the hufband's attainder, the 
king has the freehold during the coverture ; for which feveral au- 
thorities were appealed to. Hales ^ Flacit. Cor. 8vo. edit. vol. II. p. 251, 
Hawkins^ P. C. vol. II. p. 449. § 6. Cokeys Jnjltt. vol. III. fol. 19. 

It was anfwered, imoy That the only cafe where a huiband is faid 
to gain a freehold in right of his wife, and that freehold forfeitable 
by his attainder, is where the wife is feized in the fee of lands. But 
the claimant has difcovered no authority from the Englifh law-books, 
that fuppofes that the hufband is poffefled of a freehold becaufe his 
wife has a life-eftate, or that his attainder vefts any right in the king 
with refpeft to fuch eftate. It was anfwered, 2do^ That a perfon who 
is baniftied the realm for life, is coniidered as dead with regard to 
every benefit he enjoys by the municipal law of his country ; and his 
wife is confidered as ^femmefole^ and entitled to her jointure. 

" The Lords fuftained the claim upon the medium of the hufband^s 
** banifhment.'' 



N^ XLI. ^\Ji February 1753. 

Colonel Abercrombie contra Lesly of Melrofs. 

PARLIAMENT. 

AT a meeting of freeholders of the county of BanfiT, anno 1752, 
William Lefly of Melrofs, was inroUed for certain lands, valued 
at L.400, by a decree before the commiflioners of fupply produced to 
the meeting* 

A petition was prefented to the Court of Seffion by Colonel Aber- 
crombie, complaining of this inroUment, for the following reafon, That 
there was no legal evidence of the valuation, the meeting of the com- 
miflioners who divided the valuation being irregular, neither appointed 
by a former meeting, nor called by the conveener. 

The Lords were clear, that by all the ftatutes for the land-tax there 
can be no regular meeting of the commiflioners but by appointment 
of a former meeting or of the conveener ; and therefore ordained Lefly 
of Melrofs to be ftrack out of the roll. 

My fingle difficulty was, That admitting the obje<ftion againft the 
decree of the commiflioners, does it follow that the refpondent muft be 
ftruck out of the roll, when, after all, his lands may bear a valuation 

to 
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to entitle him to a vote. It appears more agreeable to the rules of 
juftice, that this Court, though but a Court of appeal in matters of this 
nature, might take evidence, before anfwer, to clear the fadl whether 
the refpondent had, or had not a qualification. But the adl 1681 af- 
fords an anfwen It is declared, " That none Ihall have a vote, but 
who at the time Ihall be publicly infeft, and in poiTeflion of a forty- 
fhilling land of old extent, or fliall be infeft in lands liable in the 
king's fupply for L.400 of valued rent." This points out lands ac- 
tually inroUed in the cefs-books for L. 400, which indeed is the only 
rule for the freeholders, who have no power to value or to fplit a valua- 
tion ; and therefore, though a man fhould be in pofleffion of the ma- 
jor part of a barony, valued, ifyougleafe, at L. 1000, yet this give* 
him no qualification. His lands mud be feparately valued by a regu- 
lar meeting of the commilTioners. The barons did wrong to admit 
the refpondent upon the roll when he had no qualification. It was 
right therefore to expunge him ; referring to him a fecond applica- 
tion, when he obtains a proper qualification. 



N^XLIL February 1753. 

Duke of Roxburgh contra William Chatto. 
IMPROBATION. 

THE Dnke of Roxburgh having given in a complaint to the Court of 
Seflion of forgery againft Will. Chatto, concluding, the deed ought 
be found forged and counterfeited, and the faid William Chatto punifh- 
ed with the pains of law. ^ The defence was. That the writing alledged 
to be falfe and forged is not produced, being deftroyed by the refpon- 
dent himfelf, as he acknowledged in his examination ; that the purfuer 
has already obtained a certification againft it, which gives him fu£S- 
cient fecxuity ; and he can proceed no farther againft the refpondent 
to have him punifhed. It was anfwered. That certifications are often 
recalled upon equitable confiderations, and the purfuer muft be allow- 
ed to bring diredl evidence of the forgery, in order to Ihut the door 
againft after queftions. It is a different point after the forgery is found 
proved, whether the Lords will or can remit the refpondent to the 
jufticiary. 

The Lords granted diligence to prove, and a conjundl probation 
to the refpondent*" 
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N^ XLIII. February 1753, 

Urquhart of Burdfyards contra Tulloch of ^atmacby. 

MILL. 

TUlloch of Tannachy having a coafiderablc eftate in a fruitful 
corn country, adjoining to the town of Forres, purchafed from 
the town a piece of ground, for the convenience of ereding a mill for 
the fervice of his own eftate, which was not fubjedl to any thirlage* 
This was oppofed by Urquhart of Burdfyards, proprietor of the mill^ 
of Forres, to which the town of Forres was thirled ; and it was urged 
for him, That Tannachy could not build a mill within the thirl, which 
might be prejudicial to the thirlage. It was anfwered. That if a pro- 
prietor build a mill within his barony, for the fervice of his people^ 
this implies, on their part, an obligation to frequent the mill ; and 
alfo, that they fhall ered no mill within the barony to hurt the fu- 
perior's mill. But in this cafe the mills of Forres are not within the 
royalty j and if the town of Forres have voluntarily fubjeded them- 
felves to be thirled to another proprietor's mill, the bargain muft ftand. 
But the town is no farther limited in the exercife of ita property ; and 
therefore any inhabitant, or any proprietor of a part of the royalty, 
may eredl a mill within his own property, upon the hope of bufinefs 
from ftrangers who are not thirled. And this muft hold a fortiori where 
a gentleman has an eftate of his own fufficient to employ a mill. 
The Court did not enter into the diftindicuii but decerned in Mr 
Urquhart's declarator, ** that Tannachy cannot ero^ 4 miU with- 
" in the thirl." ' . 

N^ XLIV. zd March 1 753. 

Sir Robert Gordon and others contra Captain Sutherxano oiForfs^ 
and other Freeholders of the Shire of Cmtbmfi. 

PARLIAMENT, 

WHEN in place of the old method of taxation, the whole lands of 
the kingdom were valued, whether held of the king or of a fub- 
je(5l, and alfo all real rights relating to lands, feu-duties, teiods, mines, 
fiftiings, fcfi*. the method of valuation eftablifhed by the aft of conven- 
tion 1643, ^^^ ^7 ^^^^^ ftatutes, was to value in cumulo all taxable fub- 
jedls belonging to the fame perfon ; and thefe fubjedls were not valued 
feparately, unlefs when in the hands of different perfons. This was 
chofen as the moft expeditious method in a new form of raifing the 

land-tax. 



C O U R T O F S E S S I O N. 49 

land-tax^ which was intended as an experiment, and might poflibly 
not be continued. But as this, by experience, was found a moire equal 
' modedf levying a landntax than What was formerly in ufe, ind much 
.lefs troublefome, it was followed out by fubfequent parliaments, and 
hds now gained a firm cftahliihment. JBut then there wete two re- 
markable defeAs in this mode, which occafioned a multitude of re- 
valuations. One was the valuing i/r a/mulo different fubjcdls belonging 
r to the fame proprietor, which muft be valued fcparately when they 
come to be in the hands of different proprietors. The other was the 
valuing of temporary .rights, dCuch ,as liferents, tacks, mines, for which 
a tax could not be paid after they were exhaufted. With rcgaird to the 
Jaxfjty it is Appoioted 'by the a£l'©f convention 1667, " That where 
*^ lands, icinds, or other real eftate, did, the time of former valuations, 
** pertain to .one perfon, and are ifihce difinembered, and difponed to 
*' ieveral perfonis in parcels^ -fo that the value of ^ach parcel by it&lf 
'" caonot be known by fortner valttarioi^s, the commiflioners are im- 
" ^powered to valu? of new again, provided ho alteration be made of 
•** the .tonal fum impofed upon the fhirc.*^' With regard to the fecond, 
I £nd no provifion made. But as the fum impofed upon each {hire 
was made unalterable, that part of the tax which was originally laid 
Urpon temporary rights, muft haveheen added t6 the tax ivhich was laid 
upon perpetual rights, gradually as thefe temporary rights were at an 
jend ; and thiis muft have been the work of the commiiEoners. And 
now the inconvenience of laying any part of the tax upon temporary 
jfights appearing from experience, tenjporary rights bear no longer any 
f^art of the tax; the whole re(ting upon perpetual rights. 

The cftate of Hempriggs in Caithnefs was partly held of the Crown, 
partly of the ^arl of Caithnefs. The teinds of that eftate belong- 
ing to the biihop of Caithnefs, were poffeft by the proprietor upon a 
long leafe, when the lands of Scotlaijd were firft valued in order to levy 
.a land-tax in the new form; The eftate in cutnulo was valued at L. 3600 
3cots yearly, in which the teinds muft have been included, for the rea-- 
fon above given,' that they were poffeft by the proprietor of the lands. 
Sir Robert Gordon, Hay of Leys, and Captain Scot, having acquired 
right by progrefs to the fuperiority of that part of the eftate of Hemp- 
riggs which held of the Earl of Caithnefs, in order to intitle themfelves 
to be voters in that ftiif e ; they obtained from the commiflioners a fe- 
parat^ valuation of that part of the eftate, which amounted in the whole 
to above L. 120Q Scots yearly; as alfo a feparate valuation of their 
ihares feparately, by which it appeared that they had above L. 400 
each. And though they purchafed the lands only, and not the teinds, 
which belong to the king in place of the bifliop, yet to make all fecure, 
they flipt the teinds into their fignatures, which were paft in exche- 
quer without advertence ; and thereby the teinds came to be ingroffed 
in their charters under the great feal along with the lands. Thefe 
titles were produced to the barons at the Michaelmas head-court, and 

N were 
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were rejefted, as not fufficient to intitle them to be put upon the roll 
of eleiSors. 

Againft this judgment, a complaint was exhibited to the Court of 
Seflion by the three gentlemen ; and the principal ground infifled on 
in the anfwers was, That thefe gentlemen had no right to the teinds 
which were flipt into their charters by inadvertence; that the value of 
the teinds ought to be deduced from each of their valuations ; and this 
being done, that the remaining valuation would not be fufficient to 
intitle them to vote. 

The parties were heard at large, and the complainers retted their 
complaint upon the following point. That their infeftments contained 
the teinds aS well as the lands ; and that whatever objedlion may lie 
againft the infeftments as to the teinds, fuch objedlion could not be 
tried by the freeholders, but muft be referved to be tried in a reduc- 
tion before, the Court of Seflion. It was anfwered, That the teinds ex 
concejfis belonged to the bifhop of Caithnefs, and now to the Crown, in 
place of the bifhop : That the Barons of Exchequer fuppofing they 
had intended the thing, and had not been mifled, could not grant thefe 
teinds to the complainers ; and therefore the objedlion refolving into 
want of power in the granter, that the charter is void quoad the teinds, 
which may be objedted a quocunque having intereft without neceflity of 
redu(5^ion. 

At advifing the caufe, the Lords were generally of opinion, that the 
charters were null as to the teinds, and that the court of freeholders 
had accefs to make the objedlion, and to fuftain it, in order to judge 
whether the complainers were entitled to be upon the roll. But FAcbies 
took the thing upon the following footing. He admitted, that in the 
valuations in order to proportion the cefs, every real right was valued, 
not only lands and teinds, but alfo liferents, annuities, feu-^duties, 
teind, tack-duties, falmon-fifhings, £^f . Ssfr. when thefe were in the pof- 
feffion of different perfons, that a feparate value was put upon each, 
even though they all related to the fame lands. But then he obferved, 
that when different real rights ariJing out of the fame lands belonged 
to the fame proprietor, there is no inftance, as there was no neceflity 
to put feparate values upon each. The lands only were valued, and 
the burdens to which the lands were fubjeifled were not valued, be- 
caufe they belonged alfo to the proprietor of the lands. Thus when 
an heritor was in poffeflion of his own teinds, whether by a perpetual 
or temporary right, the lands alone were valued in proportion to the rent 
they paid, which was both for ftock and teind ; and, from this Araluation, 
there was no occafion to deduce the value of the teinds, which belong- 
ed alfo to the proprietor. Thus undoubtedly was the eftate of Hemp- 
riggs valued. The valuation of L. 3600 yearly, muft be underftood 
to be the yearly value of the whole lands, without dedudlion of any 
fum in name of teinds, becaufe the proprietor of Hempriggs was in 
poffeflion of the fame by a tack of long endurance. 

Having 
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Having premifed thefe fads, he obferved, that the difpute was to be 
determined by the a<5l 1681. The words are. That fuch freeholders are 
entitled to a vote, " Who are infeft in lands liable in public burdens 
" for his Majefty's fupplies, for L.400 of valued rent." What is the 
meaning of this claufe ? Does it point out the (lock abftravfling from 
the teinds ; or is it fufficient that the lands be dcfaEto rated in the cefs 
books at L. 400 ? The laft is plainly the meaning; expreffed in words 
not ambiguous. This meaning correfponds to the method of valua- 
tion then fubfifting, which, as aforefaid, was not to put a feparite' va- 
lue upon the teinds, unlefs poflefled by another than the heritor of the 
lands. He added, that this hitherto has univerfally been underftood 
the meaning of the adl 1 68 1 : That inftances are without number, 
where the prefent objedlion might have been made, and which was yet 
never hitherto dreamed of, even in thefe keen difputes betwixt oppo- 
lite parties in fhires, where every objedlion is greedily laid hold of. 

I obferved further. That the ftatute 168 1, in afcertaining the qualifi- 
cation of thofe who are entitled to eledl and be eledled members of par- 
liament, certainly intended a permanent qualification, not to be va- 
ried every minute upon thange of circumftances. If lands are once 
valued at L. 400, however the valuation be made up, perhaps by ad- 
ding the value of teinds, coal, mines or fifliings, yet if thefe are va- 
lued in cumulo^ and the valuation be entered in the books for the lands 
i only, the proprietor is entitled to vote, by the above claufe, even after 
his right to the teind expires, or his fifliing fail, or his mine be wrought 
out. Upon the fame medium, a proprietor of land continues to have 
a vote after he has given real fecurities to the value, or above. In 
judging of this queftion therefore, the teinds are not to be regarded. 
It is true, that making up the total valuation of the eftate of Hemp- 
riggs', the teinds were brought into the calcul ; but then Hempriggs 
lofing the teinds, would not lofe his vote, fuppofing his eftate to be 
valued but at LJ400 ; and as the complainers have the fuperiority of 
part of the eftate, which, in proportion to the whole, muft be valued 
above L. 1200, it' makes no difference with regard to their qualifica- 
tion, whether they have right to the teinds or not. Had they purchafed 
a tack of the teinds of their fhare, their votes would have been good 
after the tack was expired, and they are in no worfe cafe, though they 
never had a tack. 

The Lords ordained the complainers to be added to the roll." 
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Innes of Sandjid^ contra Sutherland of Swinge. 

COMMISSIONERS of SUPPLY. 

ADivifion of a cumulo yaluatio;i of lands being made by a decree of 
the commifliQ/iers of fupply, and the proprietor of one of the 
parts valued at £.400 Scots^ bei^g inroUed at a Michaelmas meeting oi 
;freeholders upon the eyideaqe of the decree, a complaint was made to 
the Court pf ^ffion pf the inrolment, upon this, among other grounds, 
^hat the meetmg of the commiflioncrs of fupply which divided the va- 
luation, was no^ rcgt^lar, not being the firft regular meeting appointed 
by adt pf parliamenit, nor an adjpxinxment of fuch meeting, nor a meet- 
ing appointed by tl^ cpnvef ner. The fa<5l was, that by the cefe-adl 
1 75 r, the 4th June that y?a;r was appointed for the :firft meeting of the 
commiflioners ; but the a<a qipt having come down till after that day 
was elapfed, tjhecommif^pners were conveenedy/ya/?r/rmttm afterward by 
the Iheriff. In fupporf of thp objedioA it was urgai. That what pafFes 
in the Houfe of Cpmmoojs is prefunied to be known. to all the lieges; 
and that the copimifl^operss had authori^ to meet the 4th of June, 
though the printed aft was not come down. The Lords made light of 
this objeftion. The printed aft was deemed the proper legal intima- 
tion ; and it was reckoned abfurd that the negleft of publiihing the 
aft Ihould be attended with fo violent a copfequence as that of freedom 
from thd land-tax, and theriefore t^e objeftion was repelled. 

I was not fatisfie4. The land-tax is a dpbt, which in all events 
ought to be levied ; an4 if it cannpt be done in the regular way, ano- 
ther method muft be fubftituted. The extraordinary powers of the 
f ommif]G[oners are to bf coniidered ip a different light. No meeting is 
impowered to fplit a valuatplon^ b^t what is regular in terms of the 
ftatute. And if fuch a meeting cannpt be had, there is no fuch necef^ 
ty in this cafe as in the former, to apply a remedy. No lofs enfues 
ave only a year's delay in fplitting the valuation. 
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N^XLVL Zd July 17 Si^ 

Abercrombie of Glaffbcb contra Gordon of ArdmeUU. 

PARLIAMENT. 

GORDON of Ardmellie, anno 1733, difponed the land of Zeucrie to 
his eldeft fon Archibald, who upon a charter under the great feal 
was infeft. But it was underftood, that though the land was of a fuf- 

ficient 
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ficient valuatioiiy it could not entitle Archibald to eled, or be eledled a 
member of parliament, becaufe of a refervation to the father, not on- 
ly of his liferent, but of a power to alien and contradl debt without 
limitation. Archibald died without iflue, and the fucceifion opened to 
his brother James, who, wanting a qualification to be a voter, obtain- 
ed from his father, 15th July 1752, a renunciation, not only of his 
liferent, but of all his powers and faculties. Upon die producJlion of 
thefe titles to the Michaelmas head*court 1752, James claimed to be 
inroUed as heir apparent to his brother; and he being accordingly in- 
noUfid, a cohiplaint was brorught before the Court of Sef&on by Aber- 
crombie of Glafibch, infifting u^on the following obje<flio^. That Ar- 
chibald Gordon himfelf, the predeceflbr, againft whom the iaid re- 
iery^ons fubiifted during his Ufe, had himfelf no right to vote ; an4 
thslt 110 ofian who claims as apparent hi^ir can have a better title than 
hisancefton 

The Lords fuftaiiied the .objedioa, imd ordained James Gordon 
to be expunged from die roll." 
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N^'XLVII. /, 13^ >/;' 17.53- 

Major Arthur Forbes contra Katharine MAiTXAtro. 

REPRESENTATION* 

SIR Cham-jes Ma ITJ. and: younger, inftitute in an entail of the e- 
ftate of Pitrichie made by his fether, expede a charter of refigna- 
tion in terms of the tailzie, but died without infeftment, and without 
children. His fifter Jean, next heir of entail, expede a general fervice, 
in which the deed of entail was produced before the jury, who gave 
their verdi6l finding her next heir of entail to her brother Sir Charles, 
but omitting to mention in their verdid the deed by which fhe was 
made heir of entaiL . Thi3 fcrvice was expede 6th May 1704, and up- 
on the 24th of the fame month, Jean executed the precept contained 
in. the deed of entail; which is real evidence that her purpofe was to 
make up a title to the lands of Pitrichie, being the fubjed contained 
in the deed of entaiL 

This fervice was obje<5led to by Major Forbes, a fubftitute in the en- 
tail, in order to cut down a gratuitous deed granted by Jean, excluding 
Major^ Forbes from the eftate of Pitrichie, infifting. That a fervice as 
heir of entail in general, without condefcending upon any particular 
deed of entail, is inept, becaufe the jury cannot fay whether the claimant 
be or be not an heir of entail, unlefs the deed be produced before 
them. And though an entail was defaEto produced, as appears by the 
minutes; yet as no entail is mentioned in the verdift, the fervice 
come$ to be, that of an heir of entail in general, which, as faid i^, is 

O inept ; 
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inept; for the fervice is the only fubjed of record, and any defeft in 
it cannot be fupplied by collateral evidence, more than a defedl in a 
feifin. 

It was urged, on the other hand, That a general fervice as heir of 
tailzie is a legal adl known in practice ; and in fact many inftances of 
fuch a fervice in the chancery were given. A general fervice as heir 
of line, or as heir of conqueft, carries all fubje<fls which are deftined 
by law to go to fuch heirs. A general fervice as heir-male, carries all 
fubjecls which are provided to the heir-male ; and why not the fame 
as to a general fervice as heir of tailzie ? And this general fervice muft 
obtain, otherwife there is a defecSl in law* A man mdy have juft rea- 
fon to believe that an entail was made by a certain perfon in his fa- 
vours. The deed is abftradled, and he cannot recover it by an exhi- 
bition. He is in danger of death ; has no other way to make up his 
titles in cafe the entail be recovered, but a general fervice as heir of 
entail ; and this muft be effeAual, otherwife his creditors will be cut out. 
Nor is it an objecJlion, that by this means an heir may be involved in 
the burdens of fome particular entail of which he knows nothing, and 
which he would be loath to acknowledge as heir ; for if he chufe to 
run the hazard, there is no hardfhip. Befides, that in a general fervice 
as heir-male, the validity of which is not controverted, the very fame 
objediion may occur. 

" The Lords repelled the objedlion to the retour of the general fer- 
" vice of Mrs Jean Maitland, as heir of tailzie to the deceafed Sir 
** Charles Maitland her brother." 

In my apprehenfion, the only difficulty upon this point is, that a 
general fervice as heir of entail, without fpecifying any deed of entail, 
is not capable of any proof; and, therefore, that to call a jury in fuch 
a cafe is altogether nugator}', which appears a wide ftep, becaufe the 
giving of evidence has always been reckoned the principal part of this 
legal ad, and for that reafon chiefly a jury is effential. In a fpecial 
fervice, the fubjecSl as well as propinquity, come under confideration 
of the jury. In a general fervice of heir of line or heir-male, the pro- 
pinquity only comes under confideration. In a general fervice as heir 
of tailzie, not even the propinquity can come under confideration ; for 
the jury cannot depone that the claimant is heir of entail, whatever 
the claimant's relation to the defundl be, unlefs they fee the deed by 
which the claimant is made heir of entail : Therefore, if fuch a fervice 
be lawful, it muft be of a Angular nature. It can admit of no proof, 
and therefore a jury is not neceffary. Such a general fervice can fig- 
nify nothing, but to be a legal declaration of the claimant's will to 
take up* all fubjefts which are provided to him by any deed of entail 
made by fuch a perfon ; and confequently to fubjedl himfelf to all 
burdens impofed upon him by fuch entails. 

But it appears to me, that the true flate of the queflion is not what 
is above fet furth. The cafe is not of a general fervice as heir of en- 

Uil, 
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tail, but of a fpecial fervice as heir of entail to the lands of Pitrichie. 
It is evident from the whole circumftances, that Jean intended to 
make up her titles to the lands of Pitrichie. And the proper queftion 
is, Whether the ftilc of the verdid, negleding to mention the entail 
which was produced before the jury, makes an intrinfic nullity in the 
retour ? It is clear from the retour itfclf, that the jury had a deed of 
entail made by Sir Charles under confideration , for otherwife they 
could not depone that Jean was heir of tailzie to her brother Sir 
Charles. Now I fee no heterodoxy in fupplying the above omiflion in 
the verdidl from the preceding minutes and fubfequent infeftment. 
Nor is there any analogy here to a feifin. A retour is not a matter 
of record. It is a private deed calculated only to inform the king of 
certain fadls ; and when warrant is granted for infeftment, the retour 
is ufelefs. And accordingly, retours were not regarded before the 
1633. And as to a general fervice, which is but a late invention, it 
really imports no more than a declaration of the claimant's will to be 
heir; and, ' therefore, from the nature of the thing it may admit of 
collateral evidence ; and the fame obfervation applies to a fpecial fer- 
vice in a fubjedl where the defundl died not infeft. 

^uaritur: Would not Jean's infeftment, upon her fervice as heir of 
entail, even without pofleilion, fubjedl her to paffive titles ? Would fhe 
be allowed to plead the defedl of her own right ? It would be obfervcM. 
that fhe had fblemnly declared her intention to take up the eflate of 
Pitrichie, which, at the fame time, was declaring her confent to pay 
the debts. Now the paffive and adlive titles cannot be divided. If 
the fervice made Jean heir paffive^ it made her alfo heir aaive. 
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&PALDING oi Bonnymlb contra Small of Dirmattj and other Heritors 

of the parifh of KarkmicbaeL 

T E I N D S. 

A Grant in the following words, " Nee non advocationem, donatio- 
" ncm, et jus patronatus ecclefiae parochialis de Kirkmichael, rec- 
^* toriae et vicariae ejufdem," conveys the patronage only of the parfo- 
nage and vicarage teinds. But it was found, that the teinds were 
conveyed by a grant in the following terms, ** Una cum advocatione, 
donatione, et jure patronatus ecclefiae parochialis, et parochias de 
** Kirkmichael^ cum decimis, redoriis et vicariis ejufdem/* 
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Innes of Sandjide contra Sutherland of Swinzie. 

PARLIAMENT. 

IN the year 1 701, by authority of parliament, there was a valuation 
of the fliire of Caithnefs. The lands of Reifgill and Berry dale, both 
belonging to Sutherland of Langwell, were valued in cumulo at L. 800 
Scots ;* and, by authentic documents, preferved, it appears that, at this 
period, the lands of Reifgill were of yearly rent L. 772 Scots, and of 
Berrydale, L. 704 Scots.' Recently after this period, the lands of Reif- 
gill and Berrydale were feparated, and the difponees were entered into 
the cefs-books of the Ihire, by what authority is not known, as liable 
for cefs each of them, at the rate of L. 400 valuation ; and the ufe of 
payment, conformjable to this valuation, was continued for 40 years 
by the proprietor of : Reifgill, as well as by the proprietor of Berrjr- 
dale. In the year 175 1, Sutherland of Swinzie, proprietor of Reifgill, 
finding no decree of the commiffioners of fupply authorifing a divi- 
fion of the original- valuation, was advifed, in order to remove all ob- 
jedliohs, to apply to the comiHiffioners for a divifion. The coirimif- 
lioners took under confideratidU', not only the old rent, as vouched by 
rentals, but alfo the p^fent^rent bf botheftates, and pronounced a de- 
cree agreeable to the divifion made in the cefs-boo>ks, and to the ufe of 
payment ; and, upon the authority of this decree^ he was inrolled. ' 
Innes of Sandfide, one of the freeholders, complained to the 0)urt 
of Seffion, and holding the prefent rent to be the rule of divifion, 
charged the commiffioners with partiality and iniquity ; condefcend- 
ing upon many particulars where the rent of Berrydale was kept 
down, and the Tent of Reifgill raifed above the truth. Anfwered, xmo^ 
Since the decreet was formali which was not refufed, the freeholders 
had no power to review the fame upon any ground ; nor even the 
Court of Seffion, otherwife than in a redu^ioui^ 2^0, The prefent rent 
is never the rule for fpliting a valuation, unlefs by a prefumption that 
it is the fame with ihe' old rent; that in this cafe the old rent being 
legally proved muft be the rule ; and by this rule the rent of Reifgill 
being higher than that 6f Berrydale, L.400 Scots was lefs than the 
proportion of the valuation that ought to be laid upon Reifgill, arid 
therefore no caufe of complaint.' 3/w, Laying afide the decreet, th* 
divifion made in thfe cefo^^ok^^ fubmi««d to for 40 years, is legal e- 
vidence of a divifion by confent of pait?i?s, which is equal to a divi- 
fion made by the commiffioners ; for here, as in all other cafes, there 
is no occafion for the fentence of a judge, where parties diflPer not. 
^ol^ dioes ^t avail, that a purchafer, in order to be intitled to a vote, 
may take upon him more cefs than the land ought to be burdened 

with ; 
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with ; for a decree may be coUufivc as well as a private agreement, 
and, in neither cafe, is coUufion to be prefumed : The objedlion is ik>- 
thing unlefs it be verified. 

Replied to the firft, A decreet, dividijng a valuation, fcrves two pur- 
pofes ; one dired, and one indired:. The diredl efFe(5l is to afcertain 
the cefs with which the land is to be burdened ; and with regard to 
this efFedl, the decreet cannot be challenged but by redudlion. It has 
an indireA cfFedt to ferve as evidence of a qualification ; as to which, 
the barons or freeholders are judges of the evidence ; and therefore, 
they are not bound to adn?dt as good cvidectce, a decree which to them 
appears partial or iniquitoijis. To the fecond no other reply was 
made^ but to carp at the authority of the old rentals, queftioning them 
as aot legal evidence. To the third it was aafwered, That private 
confent can have no operation againft third parties, and therefo^ can- 
not have the efie<5l to fpiit a ciunulo- valuation ; becaufe the public 
has aa Lntereft as well as the private proprietors. This, therefore, muft 
be done by a decree which binds all parties ; and without a decree, 
there is nothing to bar the collector of the land-tax from quartering 
upon ^ny part £Qt payment of the cefs of the whole lands contained in 
the cumulp-valuation. 

The Lords were firft of opinion. That the old rentals were fuflfcicnt 
evidence of the old rent, and a good foundation for the decreet of di- 
viiion ; confcqucntly, that tiie commiflioners had committed no ini- 
quity in laying half of the' original valuation upon Reifgill. But up- 
on a reclaiming petition and anfwers, it was carried by a majority to 
^tex ; and Swinzie was ordained to be expunged from the roll. 

I call have little doubt that the ufe of payment of the cefs for 40 
yejirs, according to the cefe-roU, binds all parties, the king not ex- 
cepted ; and therefore, is in all views equivalent to a formal decreet 
of diviiioa. The grcateft confufion muft follow were the law other- 
wife ; for how can it be expedled, that decreets of divifion are to be 
preferved for ever ? Why not provide a remedy' againft the inju- 
ries of time, in this particular, as well as in all others ? The Judges 
indeed feemed to be all of this opinion. The plurality who were for 
the complaixit, put their opinion upon this narrow footing. That 
Swinzie's aft of applying to the commiflioners, was evidence againft 
him that there never had been a decreet of divifion. This evidence 
b extremely flender. But admitting it to be good ; for what good 
reafba ought not an acquiefeence of the commiflioners for 40 years to 
be held equivalent to their decree ? For as it is their bufinefs to fee the 
land-tax efledlually fecured, their acquiefcence in a private divifion 
prefumes that the divifion is juftly made, without coUufion. 
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Colonel Abercrombie contra Baird of Aucbmedden. 

PARLIAMENT. 

AT a meeting of the freeholders of the county of Banff, held at 
Banff 29th September 1752, William Baird of Auchmedden, 
claimed to be inrolled for the lands of Northfield and part of the lands 
of Whitefield, as being a forty-lhilling land of old extent; to vouch 
which he produced an extraiSl from the records of chancery, of a retour 
of John Keith of Northfield, as heir in fpecial to William Keith of North- 
field his father, dated i8th SeptembeK 1628, bearing. That the faid 
lands holden of the Earl of Marifliall valuerunt tempore pads fummam de- 
cern mercarum monet/x prcediSl. ; and upon this produ(5lion he was accord- 
ingly inrolled. 

A petition was prefented to the Court of Seffion by Colonel James 
Abercrombie of Glafshaugh, complaining of this inrolment, for the 
following among other reafons. That the retour produced is not good 
evidence of the old extent, being of lands held of a fubjedl This 
point was argued before the Court in a long pleading, and it carried 
by the plurality to repel the objedlion againft the retour. I was one 
of few that thought the objeftion good, and gave my reafons with that 
concifenefs which is proper in a Court confiding of fo many judges, 
each of whom are equally intitled to give the reafons of their opinion* 
But as the fubjedl is curious, I fhall here give the arguments at fiill. 

I begin with the following propofition. That as by the a6l 1 68 1 a 
forty-lhilling land is made a qualification to intitle a freeholder to eledl 
and be eledled a member of parliament, no retour can vouch that qua- 
lification but what at the fame time is legal evidence of the old extent, 
to fubjedl the freeholder to his proportion of a taxation impofed in the 
ancient form. And that no retour of lands held of a fubjecft can afford 
fuch legal evidence, I endeavoured to make out, after premifing the fol- 
lowing obfervations : imo^ A certain proportion of the land-tax, as at 
prefent modelled, is laid upon every (hire ; and the commiflioners fub- 
•divide this proportion upon all the lands of the Ihire, v^hether held of the 
king or of a fubjedl, in proportion to the lateft valuation of each parcel of 
land. Old taxations were levied in a different manner. In the days of 
Alexander III. all the lands in Scotland, as contained in the charters of 
the king's immediate vaffals, were valued, and a diftinft value not on- 
ly put upon each barony, but often upon each tenendry of the barony^ 
and this was in order to raife a tax. We read of later valuations for 
the fame purpofe. But ftill the lateft of thefe came, in procefs of time, 
to be old enough to be known by the name of the old extent;, and of 
thefe, feveral valuation-rolls were no<loubt made up, which ferved not 

onlj 
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only as a rule for ftiture taxations, but were more immediately ufeful 
to afcertain the king'scafualties of ward, marriage, non-entry, relief, ^e. 
Accordingly, when a fum was agreed by parliament to be raifed for 
the ufes of the public, fo much was laid upon the clergy, fo much up- 
on the king's vafftls, and fo much upon the burghs. The king's vaf- 
fals paid their part primo loco^ each contributing a fhare in proportion 
to the extent of his lands as ftated in the above rolls. And they had 
relief /r<? rata againft the vaffals, feuars, and, in general, againft all who 
under them had any real intereft in their lands, and probably rentalers 
and tenants were included. - 

2^/o, The faid roll of the old extent was a fuiBcient rule as long as 
the lands entered in that roll at a certain valuation remained intire in 
the fame vaflal, whether the original family or a purchafer holding of 
the crown. But in procefs of time, lands, whether barony or tenendry, 
valued in cumulo in the faid roll, being difmembered into parts, and 
each purchafer holding of the crown, it became uncertain by what 
rule a new tax fhould be levied ; the faid roll not anfwering for the 
old extent of the feveral parts now feparated and divided. Had the 
public taxes been as frequent and conftant as they are now-a-days, a 
remedy muft have been invented injianter. But if a fmall tax was im- 
pofed for the expence of an ambaffador, or fuch'like, it was levied per- 
haps without any precife rule, as parties could beft agree. The fplit- 
ing of old baronies and tenendries had another bad confequence regard- 
ing the king more immediately, which required a more iriftant reme- 
dy ; and that is, that the king's cafualties of ward, marriage, non-entry, 
^c. were rendered thereby in fome meafure uncertain. It is prefumed 
that it was this circumftance principally which introduced a new head 
or query into the brieve of inqueft, namely. What is the value of the 
land ? This faft was to be tried by the inqueft, and they had a good 
rule for determining it, which is, to divide the old extent betwixt the 
parcel contained in the retour, and the remaining parts of the barony, 
in proportion to the true rent of each part. This was a flow remedy, 
but muft have been a compleat remedy in time ; becaufe no heir had 
accefs to his anceftors lands holding of the king otherwife than by a 
retour. Thefc retours afforded .at the fame time a compleat rule for le- 
vying any taxations that were afterwards impofed. It is true that thefc 
retours did not afford always a compleat rule for levying a taxation. 
For after lands came to be in commercio^ the king's vaffals multiplying 
exceedingly, and land being fplit into fmaller and fmaller parts, it 
might well happen that a tax was impofed at a time before the old ex- 
tent of all thefe different parts was afcertained by retours. As we be- 
came more accurate by experience, a remedy was provided which 
brought on a perfed equality among all the king's vaffals. What I 
have in view is the ad 28 1, pari. 1597, bearing, " That it had been the 
'" cuftom to charge barons for payment of the taxation impofed upon 
^* the whole barony when it was entire, notwithftanding of parts being 

** difmembered; 
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" difmembered; therefore ordaining, that fuch difmembered parts 
♦* fluU be retoured by the fheriff, to the avail and quantity proportional 
*' of the hail barony; and th»c the barons Ihall be entitled to relief ac- 
** cording to that proportion." 

3/w, A retour of land held of a fubjed fuperior is, it muft be con- 
feffed, a legal aft of a very heteroclite nature. For v^hat has the crown 
to do with the entry of the heirs of any but its own vaffals ? Every fu- 
perior is bound by the feudal covenant to enter the heir of his own 
vaffal ; and if he refufe, the natural remedy is to take a decreet againft 
him, which being ad faEium preftandum^ might be followed, firft with 
horning, and he ftill continumg contumacious, with an application to 
the over lord, or rather to the ftxeriff, to interpofe and giveinfeftment. 
But it would appear that our forefathers were mifled by the form of 
entry competent to the heirs of the king's vaffals, and thought that the 
fame remedy might be applicable to the. heirs of other vaffals. The 
tenor of the brieve paved the way to this miftake ; which, though in- 
tended only for the king's vaflals, was not exprefsly limited to them in 
words. But this form, however proper with regard to the king's vaf- 
fals, is extremely irregular with regard to the vaffals of fubjed fupe- 
riors. The fubje£t fuperior is not made a party ; and yet the brieve con-f 
tains many queftions which are afcertained by the inqueft that afie<a 
his intereft extremely. Nay, his intereft may be affefted by every fingle 
head of the brieve ; and yet no opportunity is giv;en him to appear for 
his intereft. A verdid pronounced by a jury in fuch ciroimftances 
may be a good proof againft the heir, but ought not to militate againft 
any other perfon. In fliort, in whatever way this legal a6t has crept 
into pradice, one thing is evident, that it is in a very ill digefted fomL 
And this opinion may be delivered with great firmnefs, when the En- 
lifti law is confidered. Their brieve of di^m claufit extremtm anfwers to 
our brieve of inqueft, as far as it relates to the heir^ of the king's vaf- 
fals. But there is no fuch thing known as a brieve for ferving the heir 
of a fubvaffal, except in this fpecial cafe, where the land of the fupe- 
rior happens to be in the king's hand by ward, and who dierefore ads 
in place of the fuperior. See F'tt% Herbert^ p. 558. 

Other confiderations prefent themfelves with regard to retours, where 
the lands hold of a fubjed. Wharif the Earl Marifhall had a chan- 
cery ? Is it lawful to apply to the king's chancery for a retour, ne- 
gleding the fuperior's chancery ? And if the fuperior has no chancery, 
is there a difference to be put betwixt a fuperior who has a chancery, 
and one who has not ? At any rate, it ought to follow from the nature 
of the thing, "that if it be at all formal for the heir of a fubvaffal to 
apply to the king's chancery, he ought not to have accefs till he firft 
inftrud his fuperior's refufal to grant a precept of dare. 

Thefc 
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Thefe obfcrvations are applicable as follows : A rctour of land held 
q{ the king, is in its nature legal evidence of the old extent. The 
whole procedure affords the greateft certainty ; the fadt is tried by an 
inqueft, all parties concerned being prefent^ the king by his Sheriff, 
and the heir perfonally. The king ha« an intereft that the old extent 
be engroffed in the retour^ and the heir has an intereft that no more 
but the true extent be engroffed. But with regard to the retour of 
land held of a fubjcft, it cannot, from the nature of the thing, af- 
ford any evidence of the old extent. For, in xhtjirjl place, this retour 
evidently is intended for no other purpofe, but as the firft ftcp of dili- 
gence, to force the fuperior to receive the heir of hLs defund vaffal, 
when he refofcs to grant a precept of clarc conftat. To this purpofe, it 
may be neceflary to prove, that the anceftor died at the faith and 
peace of our fovereign Lord, that the land is held of fuch a fuperior, 
by fuch a tenure, and that the heir is of perfect age : But furely, to 
the efiedl of a legal compuUioa againft a fuperior, to force him to re- 
ceive the heir of his vaffal, it is not neceffary that the extent of the 
land be proved, whether old or new. And therefore, becauie of the 
maxim, that oElus agenttum non operantur ultra eorum intentioncm^ no faith 
is to be given to the fads fet forth in rfie fervice, in anfwer to the 
queftions concerning the old and new extent put in the brieve. From 
thefe confiderations, it appears evident, that with regard to the entry 
of a fubvaffal, the queftions contained in the brieve about the old 
and new extent, and the anfwers to thefe queftions contained in the 
iervice, have dipt in by analogy and imitation, without being in any 
meafure neceffary. And indeed for what good reafon fhould they be 
engroffed in the fervice, which is but a fuppletory a<9t, when they never 
are engroffed in a precept of dare conjiat^ which is the principal a<fl. 
zdoy Such a fervice can be no evidence againft the fuperior, who is not 
made a party to the procefs, if it can be called fo. And for this very 
reafon, were there no other, fuch fervice can be no evidence of the old 
extent. For, in abfence of the fuperior, what certainty can the heir 
have of the particular lands belonging to the fuperior and his vaffals, 
comprehended in the fuperior's retour under one old extent ; and fup- 
pofe he ihould guefs at thefe lands, what certainty can he have of the 
true rent, which yet muft be had, in order to afcertain what part of 
the old extent of the whole \s to be laid upon the particular land to 
which the fervice relates ? j^tio^ Suppofe the fuperior fliould agree with 
the heir of his vaffal to engrofs a particular fum as the old extent, the 
fervice would be no evidence againft the other vaffals of the barony, 
w^ith regard to the burden impofed upon them, of relieving their fu- 
perior of the taxation pro rata. They would never be forced to fub- 
mit to an imaginary valuation, when they had a certain rule for their 
relief, which was to proportion it according to the true and real rent 
of each parcel of the barony. And • indeed this will be frequently the 
only rule that can poflibly be made ufe of. The king's vaffals muft 

Q^ always 



62 DECISIONSOFTHE 

always be retoured ; but if a fubjed fuperior do his duty by grant- 
ing precepts of dare conjiaty his vafTals can never have occafion for a 
brieve out of the chancery. Suppofe then, that among many vaflals 
of a barony, one or two only can produce retours, the old extent con- 
tained in thefe retours can never be fet againft the true rent of the 
other vaflals lands, in order to proportion the taxation by way of re- 
I lie£ 

Upon the whole, though by the adl i6 Geo. II. a retour before the 
1681, is made the only evidence of the old extent; yet it is not faid 
nor intended, that any retour indifferently fhall be held as legal evi- 
dence : And from the fpirit and intention of that ftatute, it mud hold 
that a retour, which, in a queftion about levying a taxation in the 
ancient form, would afford no evidence of the old extent, can never be 
held complete evidence of the old extent with regard to the qualifica- 
tion of a voter for a. member of parliament. This rule holds againft a 
retour of land held of a fubjecfl ; for, in proportioning the taxation at 
the firft inftance among the king's vaffals, their retours only are the 
rule. And, in proportioning the relief among the vaffals of a barony, 
the true rent muft be the rule, and not the retours of one or other 
vaffal. And accordingly, we have the ftrongeft authority that fuch a 
retour is no legal evidence of the old extent; no lefs than the a(fl 281, 
pari. 1597, quoted above. There the king's property-lands, for the firft 
time, are ordained to be retoured in order to be taxed ; and the rule 
there for afcertaining the old extent is not any retour indifferently of 
adjacent lands of the fame real rent with thofe of his Majefty's pro- 
perty which are to be retoured, but retours only of the king's vaffals ; 
for what other reafon, but that other retours afford no fatisfaAory 
evidence of the old extent ? 

I concluded with this obfervation. That a man to be fatisfied of the 
above doiftrine, needs but look over the retours of vaffals holding of 
fubjedls ; in many of which, an old extent is fet down at random and 
for form's fake, without regard to probability, not to talk of truth. 
Nothing more common than in land holding feu of a fubjeft, to en- 
grofs the feu-duty in the retour, in place both of the old and new ex- 
tent. And Cratgy lib. 2. dieg. 17. § 36, goes fo far as to lay it down 
for a rule, that this muft always be done. In empbyteofty non eft diver'' 
Jus novus extentus ab antiquo : Unus tt verus canon ejl^ qui convener at ; et is 
extentus neque incrementum neque diminutionem admittety itaque pro eodem re-' 
tornatur. And this pracflice apparently mifled the Iheriffs in retouring 
lands holding feu of the crown, in purfuance of the ad 253, pari. 1594. 
The feu-duties have certainly been engroffed in thefe retours, in place 
both of old and new extent ; and it muft be for this reafon that they 
are fpecially excepted by the adl 21, pari. 1681. as being no evidence 
of the old extent to afford a qualification for electing or being eleded 
a member of parliament. Had the fame precautions been ufed here 
that are dire(5led by the above mentioned a(fl 1597, the retour muft 
have 
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have been good evidence of the old extent. And, by the bye, when a 

retour of land, holding feu of the crown, direded by the adl 1594, is 

by law no good evidence of the old extent, why Ihould a retour of 

land held of a fubjedl be more authentic ? Further, to judge how flo- 

venly retours are made up when they contain ufelefs or unneccflary 

claufes, let a retour of an annualrent-right be another inftance, in 

I which it was the conftant pradlice to engrofs the intereft of the money 

i lent, in place both of the old and new extent. Beiides, when we infpedl 

I the retour under confideration, it is really felo de fe. Probably the 

I lands of Northfield were let for ten merks yearly, when they were gi- 

i yen off to be held ward of the family of Marilhall. Therefore they 

have got the name of a ten-merk land, which is a common defigna- 

tioji in the like cafes. But furely lands which at this day do not 

amount to above 1000 merks yearly rent, could never be valued fo 

high as 10 merks yearly in the days of Alexander III. or in any after 

valuation, fuppofing fuch to have been. It may be further obferved, 

that the barony of Troup poffibly might be extended in the days of 

Alexander III. but it is not fuppofable that the lands of Northfield, 

including a part of the lands of Whitefield, were at that ancient pe^ 

xiod valued feparately. This is beyond all credibility. 

In anfwer to this chain of reafoning, I could find nothing plaufible 
but the following argument: That by the ftatutes Robert III. cap. i. 
§ 3. it appears, that a brieve was taken out of the chancery, for ferv- 
ing to lands not only held of the king, but to lands held of a fubjedl ; 
that the brieve was the fame in both cafes j that by authority of a ' 
fworn inqueft, the extent of the lands was afcertained in both e- 
qually ; and therefore both retours mud bear equal faith. It was add- 
ed, that the aft $^. pari. 1474, ordaining the new extent to be ingrof- 
fed in retours as well as the old, makes no diftinftion betwixt 
retours of the heirs of the king's vaffals and of the vaffals of fubjedls. 
And fo authentic is the one as well as the other, that neither can be 
taken out of the way but by a proper redudlion, which is neceffary 
even when the extent only is quarrelled ; of which Balfour^ tit. (of 
Brieves) affords us feveral inftances. 

It is obvious to reply, That a retour of the heir of a fubvaffal may 
be legal evidence of all the fadls contained therein, which muft.be 
afcertained, in order to give the retour its proper effeft. But an- 
fwers to queftions that are not material, are not to be relied on as le- 
gal evidence ; for this very reafon, that they are foreign to the purpofe ; 
and, in faft, inftances in abundance are given above, how little re- 
tours are to be trufted with regard to fuch fafts. This matter cannot 
be better illuftrated, than by a general fervice, which proceeds by au- 
thority of the very fame brieve that is the foundation of the fpecial fer- 
vice. Now, if a fcrupulous jury, in ferving a perfon heir in general to an 
anceftor who had a difpofition of land without infeftment, ihould think 
at incumbent upon them to anfwer pointedly every fingle queftion con- 
tained 
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tained in the brieve as in a fpecial fcrvice, I beg only tx) put this que- 
ftion, Would the general fcrvice be legal evidence of fo many foreign 
fads which are nothing to the purpofe ? I believe this will not be con- 
tended ; and yet a retour of land held of a fubjed, affords no better evi- 
dence of the old extent than fuch a general fervice would do. The ad 
1474, it is true, is not ex Jtgura verborum reftriAed to retours of the 
king's vaflTals. But as there is little accuracy in the language of thefc 
times, we muft have recourfe to the fubjed matter which points out 
retours of the king's vaflals only. And how can it be otherwife, when 
retours are only neceflary with regard to the king's vaffals, and but 
occafionally with regard to other vaiTals, to be a compulfitory againft 
a refradory fuperior. And laftly, as to reducing retours for a wrong 
extent, no doubt the fame is competent at the inftance of the king, 
who, by an extent lefs than it ought to be, is hurt with regard to his 
cafualties as well as taxes. But with regard to the retour of a fub* 
valTal, I know but one inftance of a redu<5Uon at the inftance of the 
fuperior of fuch a retour, upon the head of error in the extent. The 
fuperior had good ground to challenge an error in the new extent, be- 
caufe it regulates fome of the fuperior's cafualties. But the old extent 
contained in this retour was alfo challenged j and I muft acknowledge, 
that to find this competent to the fuperior is one authority againft me, 
though not a dire<5l one. But it \rill be confidered as a very flight au- 
thority, when the following defence was fuftained to afToilzie the jury, 
That the old extent of the land contained in an authentic roll was not 
Ihown to them, and therefore they were at liberty to make the old ex- 
tent what the party thought proper. Maitland^ 17th July 1561. The 
King and Lord Drummond contra The Inqueft, and George Wifehart 
for his intereft. This at the fame time fiiows, how little fuch a re- 
tour is to be depended on. 



Mr John Gowdie contra Tru^tbes o( Murray q£ Cberrytrces. 

DEATH- BED. 

ADonator of ultimus teres m right of the king, was found intitled t^ 
reduce a gratuitous difpofitioa of land as made upon death-bed* 
It evidently appeared to me, that the Court was here mifled by an inac- 
curate exprefiion. The king is named laft heir, not that he is an heir in 
any proper fcnfe ; but only that he has a right y«r^ corona to all goods 
which have no proprietor. Yet this exprefiion was the only foundation 
of the judgment, which beftowed upon the king one of the moft ex- 
ti^aordinary privileges of an heir-. 
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N'^LII. 3^^"i«fi^7S3' 

Trustees oi Mungo GrabanCs Creditors contra John Hyslop. 

JURISDICTION. SEISIN. 

DAviD Vifcountof Stormonth, anno 1662, granted an heritable bond 
for 4000 merks to John Cannichael and the heirs therein named, 
obliging himfelf to grant infeftment " in all and fundry his lands, he- 
** ritages, and others whatfoever pertaining to him, wherever the fame 
" lie within this kingdom, for an annual-rent of 240 merks yearly, to 
** be uplifted and taken furth of the readieft mails, profits, and duties 
" thereof at Whitfunday and Martinmas, by equal portions :*' And 
"the bond contains a precept of feifin in the fame indefinite terms. 
This bond, upon which infeftment never was expede, was vefted by 
progrefs in Mr Robert Richardfon, writer to the Signet, who ^having 
died infolvent, Patrick Chalmers, one of his creditors, having charged 
the apparent heir to enter, brought a procefs upon the pailive titles 
before the IheriflF of Edinburgh ; and upon the renunciation of the ap- 
parent heir obtained firft a decreet cognitionis caufa^ and thereafter, Odlo- 
W 1 70 1, a decreet of adjudication contra bereditatemjacentem in the fame 
court. And according to the pradlice of the Iheriff-court of Edin- 
burgh, an abbreviate of this adjudication, figned by the judge, was re- 
corded by the clerk to the bills, in the fame manner as is obferved 
with refpcdl to abbreviates of adjudications pronounced by the Court 
of Seflion, purfuant to the regulations 1695 and 1696. Under this ad- 
judication the truftees for the creditors of Mungo Graham claimed the 
debt contained in the forefaid heritable bond due by the Vifcount of 
Stormonth. 

On the other hand, John Pringle, upon a charge to enter, brought a 
procefs upon the paflive titles againft the apparent heir before the Court of 
Seilion, and upon a renunciation obtained a decreet cognitionis caufa^ and 
thereafter a decreet of adjudication contra bereditatemjacentem^ anno 1 703, 
under which adjudication John Hiflop claimed. 

The Vifcount of Stormonth brought the parties to debate their in- 
tereft by a multiple-poinding, where it was objeded by Hyflop againft 
liis competitor, ii«(?, That the flieriff has no power to pronounce an ad- 
judication cognitionis caufa^ which is an extraordinary remedy introduced 
hy the fovereign court, and competent only there. 2^/0, That the Vif- 
count of Stormonth having no lands within the fliire of Edinburgh, 
the IheriflF had' no power to adjudge this heritable bond, which has an 
eipecial reference to the debtor's lands, more than he coxild adjudge the 
lands themfelves. It was anfwered to the Jirjly That a jurifdiftion is 
de praxi eftabliflied in the flieriflP of Edinburgh to pronounce decreets of 
adjudication cognitionis caufa. To ihc/econd two anfwers were made. 

R imo^ 
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imo^ That the precept of feifin contained in this heritable bond is in- 
forip^l and null j becaufe an order to give infeftment in all the debtor's 
lands in general is not fufficient for giving infeftment of any lands in 
particular ; and therefore this boad is to be confid^red in no other light 
than as a perfbnal bond, like a bond heritable by deftination, or a bond 
fecluding executory, ido^ Suppofipg the precept of fcifia to be formal, 
the bond however before infeftment continues to be a perfonal right ; 
and for that re^fop might regularly be adjudged from the apparent 
heir .renouncing within that juriidi^ion where the apparent heir had a 
forum. 

The Lord§ were all of opinion, That a precept to give infeftment in 
lands defcribed in general to belong to the granter of the precept, is a 
fufficient warrand to give infeftment in every particular tenement, 
which by produdlion of the granter*s infeftment, is vouched to come 
under the general defcription. They were alfo of opinion. That the 
heritable band in queiUon being ay«x ad rem^ glinted for no other end 
than to eftablifli n land fecurity, muft be fubjedted to the fame jurif- 
didlion to which the lands are fubjefted. And accordingly the follow- 
ing interlocutor was pronounced : ** The Lords fuftain the objedlion 
** to the decreet of adjudication obtained before the flieriflp of Edin- 
** burgh } vi%. That the lands of the debtor in the heritable bond lay 
** all out of the fheriff*s jurifdi^on.*' 

With regard to the preliminary point of the power of a Iheriff to 
pronounce an adjudication contra heredttattm jacenteniy the following ar- 
gument will evince that he has this privilege. A general charge to en- 
ter heir bears, ^' That where the complainer has fundry adlions to in- 
** tent at his inftance, as well before the Lords of Seffion as other in- 
** ferigr judges, Sffr.'' Ergo a decreet cognitionis eaufa before the Iheriff 
upon the heir s renounciation is valid. And, of confequence, the {he- 
r^S muft have a power to put fuch a decreet in execution in the only 
manner poflible, which is by an adjudication cognitionis caufa. Nor is 
this an extcnfion of the power which the iheriff has by the common 
law. By the ad 36, pari. 1469, it appears, that the fheriff, after pro- 
nouncing decreet upon the brieve of diftrcfs, proceeded by his own 
authority, not only to poind the moveables, but alfo to appraife the 
land. 

• With regard to the^roi?^/ point, what fettled my opinion was the cafe 
of a purchafer entering into poffeffion upon a difpofition, containing 
procurator^ and precept, without adlual infeftment. The lands lie with- 
in on? county, and the purchafer dies in another county where he had 
his domicile. It appears evident, in this cafe, that the fheriff within 
whofe jurifdidtion the lands lie, is the ojily inferior judge competent in 
this cafe to pronounce a decreet of adjudication cognitionis caufa ; for the 
difpofition, which has no other operation or cffed than merely to be 
a title to the lands, cannot be confidered as a feparate and independent 
fubjeft, to be attached by any fort of execution but that which affedls 

the 
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the land. In general, title-deeds are not a fubjedfc for execution. The 
land is taken in execution which belongs to the debtor; and the fame 
right is conveyed to the creditor which the debtor had, compleat or 
incompleat ; and with the land the debtor's title is conveyed as an ac- 
ceflbry, of whatever nature the title be. The point would be more 
doubtful in the cafe of an obligation to grant infeftment without a 
precept. 



N^ LIIL loth Augufi 1753. 

John Bailie contra M^Intosh o£ Aberarder. 

COMPENSATION. 

IN the year 1730, M'lntofli of Aberarder accepted a bill for 500 merks 
to Duncan M'Intofh. Intheyear 17319 Diucan took a nine years tack 
from Aberarder of certain lands, at a tack-duty of 200 merks yearly. 
Before the clofe of the tack Duncan turned a notour bankrupt, and fled 
the country. Returning feveral years after, he conveyed the fum in the 
above mentioned bill to one of his creditors ; who, in a proce& againft 
Aberarder sfon and heir, inflfted for payment. The defence was com- 
penfation upon the tack^duties, which had never been cleared. An- 
fwered, The tack-duties are prefcribed by the adl 1669, it being more 
than five years fince the tackfinan's removal. Replied, The aA only 
bars an a(5tion for payment after the five years, but not an exception 
as in the prefeut cafe, where payment is not demanded of the rent, but 
only in extindlion of a feparate obligation by compenfation. Duplied, 
The genuine cffed of the ilatute is to prefumc payment of rents which 
are not claimed for five years, till the contrary be proved by writ or 
oath. It may be true that Aberarder would put nothing in his pocket 
by claiming payment of the rents, when he was owing to the tackfman 
an equivalent fum by bill. But this , circumftance, whatever tSedi it 
may have with regard to prefumption founded upon circumftances, 
ought not to be regarded againft a ftatutory prefumption, with which 
judges can uke no liberty. 

^^ The Lords were unanimous, that compenfation is not relevant in 

*^ this cafe, more than where the compenfing debt is fopite by the 

" long prefcription.** 
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N? LIV* 2 iji November 1 753. 

Earl of HoPETON contra Brewers of Bathgate. 

T H I R L A G E- 

BAthgate is known to be a very ancient barony, having a mill, 
which is the only mill of the barony ; and all the charters of the 
barony, produced as far back as the 1663, in the procefs by and bye to, 
be mentioned, contain the following difpofitive claufe : " Totas et inte- 
** gras terras et baroniam de Bathgate, cum mefluagiis maneriei loco, 
** turre fortalicio, l^c. molendinis, terris molendinariis, multuris et eo- 
** rum fequeUs, Sffr, annexis, connexis, partibus, pendiculis, et perti- 
" nentibus quibufcunque, praedidl. terrarum baronie et molendino- 
"rum/* The Earl of Hopeton, anno 1736, purchafed the barony, 
and the mill of the barony, the rent of which mill was 16 bolls malt, 
13 bolls meal. And as, at this period, the whole barony was under- 
flood to be aftricfted to the mill, the landward part for grana crefcentia^ 
and the burgh of the barony for inveEla et illata^ the Earl paid the 
fame price for the rent of the land, and of the mill. After the Earl's 
purchafe, fteel-mills for grinding malt came generally into ufe ; and 
fome of the brewers of Bathgate, which is the burgh of barony, fet 
up fteel-mills, and abftraAed their malt from the mill of the barony. 
The Earl brought an adion for abftra<5led multures againft thefe brew- 
ers before the Iheriflf of Bathgate ; who having allowed a proof be- 
fore anfwer to either party with refpecfl to the poffeffion, it was proved 
on the part of the purfuer: imo^ That the brewers of Bathgate as far 
back as memory could go, had been in conftant ufe of grinding the 
malt they brewed at the mill of Bathgate. 2//o, That one day of the 
week was regularly fet apart for grinding the faid malt. 3//©, That 
the brewers were in ufe to carry their malt to and from the mill. 
4/^, That the multure paid for grinding malt, was higher than out- 
town-multure. 5/0, That when any abftradions were difcovered, the 
brewers were fined, and decerned for payment of the multure. On the 
other hand, it was proved for the defenders, that, in time of drought, 
when the mill of Bathgate wanted water, the brewers were in ufe to 
carry their malt to other mills. %doy That fome times, when there was 
no drought, malt was carried to other mills, but without fpecifying that 
fuch abftradlion was known to the miller. 

The ftieriff " Found it proved, that the inhabitants and brewers 
within the town and barony of Bathgate, had been in ufe of grind- 
ing the malt brewed by them within the faid barony, at the mill 
thereof, and paid the ordinary aftridled multures therefor ; and 
that, whether the malt was made of bear that grew without or with- 
in the barony : And, therefore found the defenders liable in pay- 
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ment to the purfucrs, of the faid multure of the hail malt brewed 
by them within the barony, in the years libelled, that was not grind- 
** ed at the faid mill, ^c. : And found the quantity of malt fo brewed 
** and abftradled, relevant to be proven by the defenders oaths, ^c. '- 
*' And found that the defenders, their having eredled and ufed fteel- 
*' mills within the town and barony of Bathgate, was unwarrantable 
** and illegal; and prohibited and difcharged the ereding or ufing the 
V faid fteel-mills within the barony in all time coming/' 

Of this decreet, three of the brewers brought a fufpenfion, and re- 
peated a declarator of immunity with regard to the malt brewed by. 
them, founded principally upon certain quotations from our writers, 
who, they faid, lay it down as a principle, that immemorial poffef- 
fion of coming to a mill, unlefs it be the king's mill, doth not infer 
an ^ftridlion. Craig^ L. 2. dieg. 8. § 7. Stair ^ tit. Servitudes real, § 17. 
Sir George M^Kenziej tit. Servitudes, which is confirmed by a decifion, 
13th July 1632, Tenants of Muckhartftiire contra Earl of Morton, in 
which it was found. That an infeftment in the mill of a barony, cum 
a/iri£lis multuris ufitatis et confuetis^ with immemorial ufe of frequent- 
ing the mill by the whole inhabitants of the barony, was not fufficient 
to aftriifl them, without producing a prior conftitution of the thir- 
lage. 

In anfwer to thefe authorities, the purfuer gave the following hifto- 
rical dedudion of the origin and conftitution of thirlage, which he 
thought neceffary for explaining the principles that goverii this cafe. 
Long after agriculture was known in Scotland, the quantity of 
coi:n raifed was fo fmall as to be manufaftured in hand-mills, com- 
monly called querns. But corns being multiplied by greater flcill, or 
rather greater attention to hufbandry, and the inhabitants of this coun- 
try taking themfelves for food more to grain, and lefs to meat, a quern 
was found a flow, and therefore a troublefome machine. This intro- 
duced water-mills, fuch as we now have ; and as the ignorance,' 
as well as fcarcity, of good artificers made the building of a water-mill 
an expenfive undertaking, a baron, or other gentleman, who under- 
took fuch a work for the benefit of his people, expected no doubt in 
return, fomething for his pains ; nor would his people grudge a high 
multure, which relieved them of the great labour and expence of 
querns. 

It is natural to fuppofe, that for a long time after mills were intro- 
duced, there was fcarce any notion of thirlage as a fervitude. Mills 
were fo fcarce originally, that an opportunity feldom offered of ufing 
any other mill than that ere(5led by a proprietor for his own people : 
And the cuftom of living in villages near which the mill would be 
ere(5led, did naturally confine every village to its own mill. But af- 
ter people came to be fcattered through different farms for the conver 
nience of agriculture, and the profit of water-mills came to be under- 
ftood, fmaller proprietors built mills merely for profit j and in order to 
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gain cuftom, probably lowered the multure. This brought on inter- 
ferences ; and as old families who had going mills built for the ufe of 
their people, could not but grudge to lofe the benefit of their mills, 
the pradlice commenced of ponfining people to their landlord's mill, 
which was a ratipn^l reftraint, confidering that fuch mills had been 
eredted for their ufe. 

Having premifed thi? ftiort fketch of the origin of thirlagc, what 
falls next in order, is to 9j:amine in what manner it was conftituted. 
This will not be diffic\dt to clear, confidering the circumftances of this 
Country in old times, and the connedtion betwixt a baron and his 
people. It was anciently the law of Scotland, that the cattle paftur- 
ing upon the land, as well as the corn produced upon it, belonged to 
the landlord. The tenant's cattle, for this reafon, could be poinded 
for the landlord's debt, and the tenants were reckoned his people, and 
under: his power, though not flaves as originally. In thefe circum- 
ftances, no formality cpuld be neceflkry to conftitute thiriage, other 
than the order of the baron or landlord, perhaps fignified by an b,A of 
court for the greater folemnity, commanding all his people to grind 
.their corns at his mill. And accordingly it is inculcated in all our 
law books, that a fingle a<5t of court is a fu^cient conftitutiori of thir-^^ 
lage. It may be faid perhaps more accurately, that there was no ne- 
ceflity for any formality in a conftitution of thiriage when water-mills 
were firft introduced; for when a landlord was at th^ expencc of a 
water-n^ill for the copvenience of his people, it was inipUed in fuch an 
undertaking, without 4 covenant, that the landlord was to have the 
certainty of fome retribution for laying out his money, and uphold- 
ing the mill j and as he could have no retribution, other than a high 
price for manufa(fluring his people's com, he could have no certamty* 
of this profit, if his people were at liberty to frequent other mills. 
Hence it is, that in old times, when hand-mills were yet in ufe, it was 
underftood to be law^ th^t the people in every gentleman's land who 
had a mill, were thirled to that mill. This is evident from the ftatutes 
of King William, cap, q^, • where, upon fuppofitiori of fuch an univer- 
fal fervitude, certain regulations are laid down for enforcing the fame, 
and for afcertaining the modus of the thiriage. 

And this leads diredly to the prefent point. If a fingle ad of court 
is fufficient to conftitute a thiriage, or if the landlord's will is fufli- 
cient, whatever way promulgated to his people, muft not the conftant 
pradlice of frequenting the mill, and of paying in-town multure, be a 
fufficient prefumptive evidence, that there has fometime or other been 
an ad of court, or at Ipaft an ei^prefs declaration of the landlord's will, 
that his people fliould be tied to his mill: The thing cannot admit of 
a rational doubt. We are not here talking of prefcription, but mere- 
ly what is to be underftood a fufficient prefumptive evidence of fiich 
original conftitution,. _ And when the debate is reduced to this narrow 
point, no man can doubt that the conftant pradlice of going to a land- 
lord 5 
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fonTs mill, lime out of mind, and paying the high duties there eyadb* 
cd| is fufficient evidence. And after all, what better evidence than 
life and wont can be demanded of a conftitution of thirlage, which 
might have been without writ, and which defaSo was introduced long 
before writ was common ; and fuppoiing an adl of court to be neceJf- 
iGify, y«t as this fervitude was introduced long before we had any puf 
blic records, as there is no law requiring fuch ads to be recorded, and 
as the private records of a baron court were feldom fafe from the inju- 
ries of neighbours or of time ; there is really no place for requiring a 
inore pregnant evidence of aftridtion than ufe and wont* 

And if wq call in aid the ?bove mentioned (larutes of King William, 
by which it appears that every landlord had his people thiiied to his 
mill, the argument conrludes with irrefiftible force for the purfuer. 
Upon this principle it is fufficient to fay, with regard to the mill of 
an old barofty, that the whole inhabitants ought to be fubjeded, un- 
lefs they can Ihow an immunity. Hence it is that feuars come to be 
fobjecfled equally with tenants, fuppofing the mill to have a more an- 
cient exiftence than the feu§. A proprietor who feus out a' bit of 
groimd fubjeded to the thirlage, certainly does not intend to let down 
the rent of his mill ; and, therefore, the ground feued remains aftrid- 
ed as formerly^ unlefs the contrary be expreffed in the feu-right. 

This dodrine opens a very remarkable diftindion betwixt mills 
lately eredled, and thofe which have been of an old (landing. A man 
who acqtiires a land-eftate made up of feparate parcels, which were 
originally parts of other baronies, and builds a mill upon it for the 
firft time, cannot fubje6l his feuars, nor even his tenants who have 
(landing tacks. An old barony, which has had a mill upon it, not 
only time out of mind, but as far back as the title-deeds go, is in a 
very diflferent fituation. There the prefimiption will readily be ad- 
mitted, that the people of the barony have been allridled to the mill ; 
and ufe and wont pf going to the mill is *legal evidence of the a(hic« 
tion. 

The matter appears now ripe for examining the decifions, which, ia 
the main, will appear perfedlly agreeable to the above doiflrine, carry- 
ing only along a diftindion fuggefted in the preceding chain of rea- 
foning. If the land and the mill appear never to have been the pro- 
perty of the fame perfon, the ufe and wont of going to that mill by 
the inhabitants of that land . will not infer a thirlage, however ancient 
the nfe and wont has been, becaufe, as the inhabitants of that land 
have never been under the power of the proprietor of that mill, their 
^oing there will be attributed to conveniency and not to legal con?- 
ilraint, unlefs fome written document appear : And upon, this cafe 
there are many decifions. But, upon the prefent cafe, where the lands 
are in a barony, and the mill, the mill of the barony, it was found, 
17th July 1629, Laird of Newlifton contra Inglis, That it is not nece(^ 
fary to produce any writing to conftitute a thirlage to a mill of a ba- 
rony; 
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rony ; and that a feu-chartcr, containing a feu-duty pro omni alio ontte^ 
is not fufficient to liberate from the aftridion. In this cafe, there ha^ 
been ufe and wont of going to the mill, though not expreffed in the 
deciiQon, which brings it very near the prefent cafe. But, in the rea,- 
foning, the Lords appeared to have gone further, by laying it down 
for a rule, that all the inhabitants of a barony are naturally fjibjec^led 
to the mill of the barony ; in which they have had an eye to the above- 
mentioned ftatutes of King William. In like manner, a baron purfu- 
ing for abftraded multures from the mill of his barony : The Lords 
found pofleffion alone a fufficient foundation for the claim, without 
producing any conftitution in writ, 14th January 1662, Nicolfon 
contra Feuars of Tillicultry. 

It is a very different cafe, where a baron feus out his own mill, with- 
out mentioning aftrided multures, or multures ufed and wont. There 
it is not prefumed that the baron intended to aftridl his people to the 
feuar of the mill, but to give them their liberty, in order to improve 
his own rents. And therefore afts and decreets of the baron court 
by the bailie alone, without the. authority of the baron, even joined to 
40 years poffeffion, will not conflitute the fervitude in favours of the 
feuar of the mill ; becaufe the a6l of the bailie cannot hurt his maf- 
ter. This was found, 12th July 1621, Douglas contra Earl of Miir- 
ray. 

Of the many decifions upon record, that only the Earl of Morton 
contra Tenants of Muckartfhire is contradidlory to the do<5lrine above 
laid down. But by proving too much, it proves nothing. The Court 
was of a very different opinion in the cafe Brown contra Fletcher of 
Ballinflioe, 4th January 1 740, where it was found that an infeftment 
of a mill, " cum multuris u/itatis et confuetis^ with 40 years poffeffion of^ 
" thirled multures, was fufficient to conflitute a thirlage ;" or rather, 
more accurately fpeaking, to prefume an antecedent conftitution. And 
here there was not another circumftance favourabk to the aftridion j 
no appearance that it was a barony-mill ; no appearance that the lands 
and mill ever belonged to the fame perfon ; and the thirl multures 
claimed were extremely moderate. 

It holds what is laid down by our authors, that thirlage is not in- 
ferred merely from the ufe of coming to the mill and paying in-town^ 
multures ; fuppofing only the fa<5l which the writers had in view, 
namely^ that the lands and mill belonged to different proprietors. 
None of thefe writers apply the maxim to a barony, efpecially an old 
barony, neither do they apply it to a qafe like the prefent, where along 
with the lands a mill is difponed " cum multuris et eorumfequelisr 

'* The letters were found orderly proceeded at the Earl's inftance, 
*' and he was affoilzied from the declarator of immunity." 

N^LV. 
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N^ LV. ^\J^ November 1753. 

Creditors of Gordon oiCarleton contra William Gordon, Writer to 

the Signet. 

PERSONAL AND REAL- 

J Ames Gordon of Carleton, executed a tailzie of his eftate in favours 
of certain heirs, fubjefted to prohibitive and irritant claufes in 
common form, in order to prevent alienation and contracting of debt. 
Nathaniel Gordon, to whom the fucceffion opened by the death of the 
entailer, made up titles by a general fervice as heir of entail ; and after 
providing the eftate to his eldeft fon Alexander, in the contra<fl of mar- 
riage of the latter, without ingrofling any of the reftraining claufes, he 
died without completing his titles by infeftment. Alexander turning 
infolvent^ adjudications were led upon his debts ; and the creditors 
reckoned themfelves fecure that the entail' could not hurt them, becaufe 
the irritant and refolutive claufes were not contained in Alexander's 
right ; which is required by the aft 1685, in order to make an entail 
good againft creditors. It was admitted for the next heir ot entail, 
that the a<Sl 1685 does not militate againft the creditors. But he ob- 
jeded, that the right being to this day perfonal, the creditors can be 
in no better condition than the perlbn from whom they adjudged; 
and like him muft be affefted with the irritant and refolutive claufes. 
By. the common law of Scotland, a creditor or purchafer contrading 
n^pjth one who has only a perfonal right to lands, contracfls at his pe- 
^il : A latent back-bond is good againft them, and a fortiori limitations 
upon the right ingrofled in the title-deed itfelf. " And the Lords ac- 
" cordingly found the prohibitory and irritant claufes were effedual 
** againft the creditors." 

This judgment was pronounced without any debate upon the au- 
thority of former judgments of the fame kind, and of a judgment of 
the Houfe of Peers. I cannot juftify in my own mind this opinion. 
I admit that the cafe comes not under the aft 1685, ^^^^ "nuft be go- 
verned by the common law. Further I admit, that claufes qualifying 
a perfonal right, or qualifying the pofleflbr's right, muft be good a- 
gainft a purchafer, whether voluntary or judicial ; becaufe a purchafer 
cannot take more than what is in the difponer. But prohibitory and 
irritant claufes have no fuch effeft as to qualify the proprietor s right, 
whether infeft or not* infeft. It appears to me evident, that by the 
common law an entail is not good againft creditors, even where the 
heir of entail is infeft ; becaufe a prohibitory claufe does not limit the 
heir's right of property, but is only a perfonal prohibition, the con- 
travention of which can go no farther than to fubjeft him to damages, 
or perhaps to forfeiture. Now, if the pofleflbr's right of property be 

T not 



74 



DECISIONS OF THE 



not limited, every adjudication deduced againft the eftate for his debt 
muft be effcdual. This reafoning is equally applicable to the cafe of 
a perfon who poffefles by a difpofition without infeftment. 

N^ LVI. 2 \ft November 1 753. 

Moderators of the Synod oi Merfe and Itevlotdale^ and Presbytery 
of Seiiirij contra Sir WiLLiAM Scot oiJncrum and others. 

TENOR. 

THERE appears to have been a decreet of the commiffioners for 
plantation of kirks, "i^c. fuppreffing the kirk of Long Newton^ 
and annexing the parifh to the parifli of Ancrum ; and decerning 500 
merks of the ftipend to be paid yearly to the bifliop of Brecbm and hi^ 
fucceffops. This decreet bears date 6th February 1684, ^^ appears by 
a copy preferved; for the principal decreet was deftroyed, with the 
other records of that court. But the decreet took effect; for from tha^ 
time downwards the pajiih of Long Newton has.had no feparatc mini* 
fter 5 and the 5Q0 merfcs w.ere regularly paid to the bilhop of Brechin, 
proved by receipts granted by tjie bifhop, the firft datsed aiil Prober 
1685, recently after the anneication. 

The lofs of this decreet fumifhed a handle for a procefs at the in- 
ftance of the moderators pf the fynod of Merfe and. Teviotdale, and 
prefbytery of Selkirk, within whofe bounds the pariih of Long Newtoa 
lies, againft the heritors of that parifh; concluding* th?^t this pariih 
being fubfifting ought to be provided with it§ own paftor, and a fuffi- 
cient ftipend to be modified to him. The defence was laid upon the 
forefaid decreet of annexation, of which many adminicles and docu- 
ments were produced, to fliow that there really had been fuch. a d^ 
creet, and that the fame was extradlcd and had takjen effedl. The pjur- 
fuers, in their anfwer, acknowledged that there had been a prx)ce{s of 
annexation ; affeding a doubt^ at the fame time, whether it had beqa 
brought to a final iffue. But; they refted their anfwer principally upon 
a point of law, that the defenders could not be allowed to found upon 
this decreet, without proving the tenor of it. 

In this fliape the caufe was; reported to the Court. It occurred to. 
me, that a proof of the tenor is. only neceffary to found an a<flion,. npt 
to found a defence, in which cafe it is fufficient to prove the fa<5t^ 
which founds th,e defence ; that^ ija this view, the fad is fufficiently 
verified by the docunients produced in procefs ; chiefly by the dif-. 
charges granted by th? bifhop of Brechin to Sir Patrick Scot, who paid 
the buljs: of the ftipend ; which fliow not only that there was a decreet 
of annexation, but that the fame took effect a^o. By a fadl acknow- 
ledged, that the pariih of Long Newton from that period never had a. 

feparate 
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ieparate minifter. And, upon the whole, I obferved^ that if a proof of 
the tenor were necefTary in this cafe, it mufl: follow^ that thought an 
annexation had fubiiflied for centuries, yet that all muft go for nothing 
unle& the decreet of annexation be pccfervcd. Elcbiet faid, that where 
a grant of peerage is loft, a proof of the tenor is not neceffary, if the 
man be in pofleflion of his peerage. All parifhes have originally been 
4ivided by fome writing ; yet the boundaries of a parifh may be af^ 
certained by polfeffion, without neceflity of producing the original 
writing, or to prove the tenor of it. The only cafe where the proof of 
the tenor is neceffary to found a defence, is with regard to land pro- 
perty. PofFeflion alone is, not a fufficient title to land, and therefore, 
if a. p]X)ceis of evi4£tion be Iwrought, founded upon a good title, the poP- 
feflbr cannot defend himfelf but by producing a better title, or at leaft 
proving the tenor of it. 

" The Lords unanimoufly aflbilzicd upon the medium above fug- 

" gefted, that, in this cafe, a proof of the tenor was not necef*- 

" fary." 



N^ LVIL 14th Nwmber. 1 753, 

Competition Creditors of Btnjedward. 

ARRESTMENT. 

THE cftate of Benjedward having been publicly fold, upon a pro- 
ce& at the. inftance of the apparent heir, the Lord Cranfton was 
preferred for the principal fum of L. 2400 Sterling, contained in an 
heritable bond granted to him by George Douglas late of Benjedward;^ 
dated 3.0th April 1739 ; and for the intereft due thereon, extending at 
Whitfunday 1751 to L. 860 Sterling. Thefe annualrents were arretted 
in the purch^r^s. hands by fome of Lord Cranfton's perfonal credi- 
tors ; and afterward his Loxxlihip.difponed the heritable bond, with the 
bygone intereft, to the Mafterof Rofs, for fecurity of a prior debt. In 
a competition of the creditors it was ofayedled againft the arrefters. That 
an arreftment in the purchafer's hands is not a habile diligence for car- 
rying the bygone intereft ; for this plain reafon, that the purchafer is 
not debtor in this fum, but only in die price of the land ; and, as this 
price is a furrogatum in place of the land, the creditors who have af* 
feiftcd the land muft be paid primo loco ; and in particular the Mafter of 
Rofs is not bound to quit his real fecurity till the laft penny be paid 
him, not only of the principal fum, but alfo of the intereft. It was 
anfwered. That the purchafer had granted bond to pay the price to the 
apparent heir and to the creditors, which made the price a pure debt, 
and affeflable by arreftment. 

" The Court gave this point for the arrefters." 

I 
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I have fome fcniples* There is fuch a thing as an imperfeft right to 
a perfonal debt as well as to land. A difpofitiou to land without in- 
feftment, is only one ftep to a tranfiniffion of property. An afligna- 
tion of a bond without intimation, is in like manner but one ilep to 
the tranfmiffion of ^.jus crediti : The cedent is not divefted before inti- 
mation. The debt may be arretted by his creditor, and therefore not 
by the creditor of the affignee. After intimation, the debt is only ar- 
reftable by the creditor of the affignee. Applying this to the prelent 
cafe, it appears to me that Lord Cranfton's right to the rents, by virtue 
of his heritable bond, even before the fale, was incomplete, and re- 
quired a decreet of mails and duties to complete the tranfmiffion, and 
therefore, before fuch decreet is obtained, an arreftment in the tenants 
hands, by Lord Cranfton's creditor, would not be effeftual. It would 
be the fame with an arreftment laid in the debtor's hands, by the cre- 
ditor of an affignee before intimation. But the price being a furroga- 
tum in place of the land, an arreftment laid in the hands of the pur- 
chafer can never have a better effedl, than an arreftment laid in the 
hands of a tenant before the fale. 2doy The tranfa<5lion betwixt the 
creditors and purchafer, is in effedl a mutual contracfl, which requires 
mutual performances. The purchafer is indeed debtor for the price ; 
but then he is not bound to pay to any fingle creditor, till he obtain 
from that creditor a conveyance of his debt and diligence. For this 
reafon, the price cannot be aflFecfled by an arreftment. It becomes not 
a pure debt, till this conveyance be made, and the arrefter cannot con- 
vey. A general difpofition mortis caufa^ carries all the defundl's move- 
able bonds. But confirmation being necefTary to complete the tranf- 
miffion, an arreftment before confirmation, is an iiihabile diligence. 
The debtor, in whofe hands the arreftment is laid, is not bound to rnake 
the fum forthcoming to the arrefter, till the debt is confirmed, which 
cannot be done by the arrefter. In this view, it alters not the cafe, that 
the purchafer granted bond to pay the price to the apparent heir and 
to the creditors. For ftill this obligation is under an implied provilb, 
that the creditors muft convey thpir debts and diligences to the pur- 
chafer ; for he is not bound to pay without purging incumbrances. 

The only proper method to attach the bygone intereft due upon an in- 
feftment of annualrent, is to adjudge the heritable bond, which will 
entitle the adjudger to take a decreet of mails and duties againft the 
tenants before the fale, and to convey the debt and diligence to the 
purchafer after the fale. 
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N^ LVIIL ^Stb'Novmber 1753, 

Wedderburn of 5/ Germans^ and others, contra York-building 

Company. 

TITLE TO PUR SUE. 

A Division of the muir of Tranent being demanded in a procefs 
by fome neighbouring heritors, who held their lands feu of the 
Earl of Winton, ag^inft the York-building Company, fucceflbrs to the 
*EaHj ah(f thi^ titles founded' on being infeftments of the lands be- 
longing to the purfuers, with parts and pertinents, and an allegation 
df 46 years pofleflion of the muir by common pafturage. An adl was 
pronounced for dividing the muir. In a reclaimifag petition, it was 
objedfed. That the purfuers could not legally carry on this procefs till 
their titles were inftrucfied, to which a proof of pofleflion was necef- 
firy. ^* And accordingly, the Lords fuftained the objedlion, and 
'- found,- that the purfuers muft prove their pofleflion, in prder to 
"*• 'make good their titles, before proceeding to a divifion." 



N^ LIX. 2%tb November 1753, and 4/A February 1755. 

Competition of the Creditors of Benjedward. 

DEBTOR AND CREDITOR. 

DOuGLAS of Benjedward^ April 1739, granted an heritable bond t5 
Lord Cranfton forthe fum of L, 2400 Sterling, which the fame 
yeai- was cbnveyed by his tordfliip to the Earl of Caflils, for fecurity 
of die fum of- L/ 2000 ; and upon this cpnveyance infeftment was ex- 
ptAk. Iii'thS year 1751, the eftate of Benjedward was fold by public 
r6ttp,upona prdcefs brought by the apparent heir ; and the Lord Cran- 
fton was preferred in the firft place, for the faid principal fum of L. 2400 
Sterling, and for the intereflS due thereon, extending, at Whitfunday 
1 75 1, to LI ff6o Sterling^ This fum of bygone intereft was arrefl:ed in 
the purchafer^s hands by fbiiic of Lord Cranfton's perfonal creditors ; 
andL, Ikfter the date of the- arrtflments, his Lordfhip conveyed the heri- 
table bond with th^ arrears of iiiterefl to the Mafter of Rofs, for fecu- 
rity to him oF a debt of • L. 600. The purchafer brought all the credi- 
tors into the Court' by a inultiple-poinding, in order to have their pre- 
ferences adjufted. This cafe created a good deal of ftru^gle. But af- 
ter a hearing in prefcnce, it was found to refolve into the Ample 
cafe- of a catholic creditor over two fubjeds, and two fecondary credi- 
tors, one upon each fiibjedl. -The principal fum, and the bygone inte- 

U reft 



73 DEGISIONSOFTHE 

reft contained in the bond due to Lord Cranfton, were confidered as 
the two fubjeds, the former affeded by the Matter of Rofs, the latter 
by the arrefters ; and the Earl of Caflils was the catholic creditor, pre- 
ferable upon both fubjedls. After attaining this juft view of the mat- 
ter, the judgment was eafy, namely, That the fcheme of divifion Ihould 
be fo adjufted, as that the debt due to Lord Caflils was to be taken out 
of the principal fum, and out of the intereft proportionally ; which left 
a refidue of the principal to be drawn by the Mafter of Rofs, and a 
reiiduc of the intereft to be drawn by the arrefters. 

The opinion of Lord Elcbiesv^d^^ That whatever payments are drawn 
^^y Lord Caflils, muft impute, in xktjirjl place, to extinguifli the inte- 
reft due upon the heritable bond ; and that whatever refidue is over, 
after Lord Caflils draws the fum due to him, muft be a part of the 
principal to be drawn by the Mafter of Rofs. I anfwered, That this 
might hold by the old form of an annualrent-right, where infeftment 
was given for fecurity of the intereft folely ; and confequently, that 
whatever was levied by a poinding of the ground muft impute into 
the intereft ; but that the prefent form of an annualrent-right was 
different, being a fecurity for the principal as well as intereft. Hence 
when the rents are levied by a poinding of the ground, there is no- 
thing in the nature of the right, which bars an application either to 
the principal or intereft, as the creditor pleafes. It is true, that inde- 
finite intromiflion, as well as indefinite payment, is applied firft to the 
intereft in a queftion with the debtor ; but that this proceeds upon a 
principle of equity for which there is no place when the debtor is out 
of the queftion by his bankruptcy. When this is the cafe, another 
principle of equity takes place, that the catholic creditor muft adl im- 
partially, and forbear to benefit one fecondary creditor by opprefling 
anotho*. 

The following objedlion touched fome of the judges. Laying afide 
the Mafter of Rofs, the arrefters would be fecurc of their payment; 
for if the Earl chofe to levy the intereft for his payment, they would 
be entitled to demand from him an aflignment to the principal ium. 
And it was thought that the arrefters could not be hurt by the con- 
veyance to the Mafter of Rofs of the principal fum, after their arreft- 
ments were laid on. But the anfwer to this was obvious, that the fe- 
curity taken by the Mafter of Rofs, in the courfe of commerce, was 
lawful ; and that in adjufting matters betwixt him and the arrefters, 
with regard to the being entitled to an aflignation, priority is no plea, 
they being in pari cafu with regard to every equitable confideration ; 
that is, being equally certantes dc damno evitando^ they are equally en«- 
titled to an aflignation from the catholic creditor ; their claim being 
founded upon equity, and not upon ftridl law- 

This cafe was reviewed upon a petition for the Mafter of Rofs, who 
pled a new point, which I thought without foundation, viz. That 
Lord Cranfton's infeftment of annualrcnt was totally conveyed to Lord 

Caflils, 
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Gaillls, and that nothing remained with the difponer but a perfonal 
reverfion, which coxdd not be aflfedled by arreftmcnt. The Court, 4th 
February 1755, altered and preferred the Matter of Rofs to the ar- 
retters ; whether upon this new point, or upon what was formerly 
pleaded againft thearreftments, as informally laid on in the hands of the 
purchafer of the eftate, I cannot take upon me to (ay. I can only fay, 
that there was no intention to alter the above interlocutor, which is cer- 
tainly well founded, fuppofing the arreftments effedual to carry the 
bygone intereft of the heritable bond. But the arrefters having after- 
ward reclaimed, the Court, upon their petition, with anfwers for the 
Matter of Rofs, adhered, 9th July 1755. In advifing this petition and 
anfwers, the Court lott fight altogether of the principles of equity 
above fet forth. They adhered to their laft interlocutor upon this 
footing. That Caflils was bound in law to take payment of the inte- 
TcHprimo loco; that this was his duty, even after the arreftments were 
laid on ; and, therefore, that Caflils having done nothing arbitrarily, 
was not bound to grant an affignation to the arrefters ; nor could he 
juflJy grant it. 



N* LX. xBtb December 1753, 

Urquhart of Meldrum contra The Crown. 

WRIT. 

IK a competition betwixt the Crown and Urquhart of Meldrum, 
about the patronage of the kirk of Cromarty, to which both de- 
rived right from the fame author. Sir Robert Innes ; it was objected 
in behalf of Meldrum againft the progrefs produced for the Crown, 
which was clearly preferable. That the difpofition anno 1636, by Sir 
Robert in favours of the bifhop of Rofs, in whofe right the king now is, 
is informal, and therefore nidi, becaufe the witnefTes who fubfcribe the 
difpofition, viz. John Innes, Mr William Innes and Alexander Living- 
fton are not defigned, nor at all mentioned in the body of the deed. 
In anfwer to this objection it was faid, that anciently nothing was ne- 
•ceflary to authenticate a writing but the feal of the granter ; that every 
man fpoke as the king does at prefent by his feal ; and like the king 
was intitled to (zj tejle meipfo\ that this continued till the a(5t 117, 
pari. 1540. which required the fubfcription of the party before witnef- 
ies ; that the adl 80, pari. 1579. requires only that witnefles adhibited 
to the fubfcription of a notary be defigned ; and that before the ftatute 
1681, there was no law requiring the names or defignations of the 
witnefles to be infert in any writing fubfcribed by the granter him- 
felf. 

The 
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The reply was put upon the a6l 1579, rcqiuring the witnefles to be 
defigned, which was conftru<fled to be a regulation for all writs, thofe 
fubfcribed by the party, as well as thofe fubfcribed by notars for the 
party ; that there was par ratio^ thai the words of the law would bear 
this conftrudion ; and that in dubio every law ought to be conftruiSled 
in its moft rationaLfenfe. 

^' The Lords fuilained the objedlion that the witnefles deiignations 
** are not inferred in die body of the difpofition i6j6 ; but found, 
*' that the fame may be fupplied by condefcending on their de- 
*' Agnations and inftruiSUng the fame." 

It appears to me a very clear point, that before the adl 1681, it was 
not a neceffary folqmnity.in an obligation fubfcribed by the granter, 
that the witnefles Ihould he defigned or fo much as be mentioned. By 
the cpqimon la^, iealing was fu|Bcient« The adl 1540, made theiub-* 
fcription of the party. «ffential, without any other form than that the 
fufcrlption ihould be in prcfence of witnefles. It was not even made 
neceflary that the witnefles fliould be named. The adl 1579 relates 
only to deeds fubfcribed by notaries in place of the party. This is an 
extraordinary power, and the legiflature juftly thought that it required 
extraordinary checks. A deed fubfcribed by the party himfelf is in a 
very different cafe. Originally fealing was thought fuiEcient; the 
fubfcription of thd party was made neceflfary no earlier than the 1540; 
and in the 1579, the fubfcription of the party was in all appearance 
reckoned of itfelf a fufficient fecurity againfl: forgery, without any 
other check. Therefore neither the words nor fpirit of this flatute 
comprehend thofe who are witnefles to the fubfcription of the paity 

Jiimfelf. 

■ This judgment was reverfed in the Houfe of Lords. 

T^oLxi. aiftDecemberijsZ* 

' The KiNG*'s Advocate contra Charles Stewart. 

PR G E S S. 

WHEN a man is fufpefttd of forgery and application is made to 
the Court of Seflion>for a warrant to incareefate him fill he \yt 
tried, it has beencuftbmary before a formal libql or complaint is exf 
hibited againft him to examine hipi in Ctfurt, and to oblige him to 
anfwer proper intferrogatotie^. See upon this matter/. 2i. C: ad legem 
Cornel: de fdlf.\ ind M^ Kennies Criminals^ page 146, where it is faid, 
that /> criminefdlft the Court of Seflion has gone^fo far as to prove by 

the defender's oath. * 
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A complaint for forgery being exhibited againft Cameron of Faflc*- 
fem, charging him with contriving a forged deed in his own favours, 
aiKl claiming ^pon the £uxie ia a coart of juftice ; and againfl Charles 
Stewart notary-public, charging him with being the forger, or at Icaft 
with being acceflbry to the forgery ; the queftion occurred with regard 
to the latter, whether it was - competent co examine him after the cbni«- 
plaint or libel was laid againfl him. -Elcbies gave his Opinion, that 
though the defender s oath ought not to. be demanded ob metum perjurily 
the fame obje<5tion lies not againft an'eKamination. It odcurred to me^ 
that if the complaint be laid ^d cixjQtm effeSian. only, t;ra;v teanpnl the 
writ, there is no reafon why the defender m^y not be examined as 
well as in any other civil cau&* But the (pecialty of this caf^ is, that 
the complaint is againft an acceflbry, c'onacluding againft him the pains 
of law ; and which id the only conduiion that can be againft an ac^ 
ceflbry who has no: intereft in the writ challenged. I moved the above 
fpecialty, an4 ^xprelTed' my doubt, whether, in fuch a cafe, an exa- . 
mination is competent either before or after a libel is exhibited ; fof 
this i^ea^iii. that by tihe c6Amoil law of this ifland, no .man is bound 
to give evidence againft hiin&lf ; that this 'law is indeed altered in civil 
proceiiss upon authority of theRomai^ la^, bnt that; the lavtr remain 
entire in criminal a(^iods. The toajocity, however, inclined to pro^ 
ceed to the examinatipn. upon this ground, that an examination Would 
l^ave been competent before the coikiplaint was exhibited, and, M pwi^ 
tote raUonisy that the[ ikm? ought to be' competent after. The obvious 
anfwer to this i^, that; in a cafe like the prefent, which is purely, crimii- 
nal, there is no good ground for an examination, either before orafter 
the complaint. Mr Stewart's counfel iiowcver feeing his ohjeAioa 
would be over-ruled, withdrew the fame, and gave way to the exami*^ 
nation. , , . . 



N^LXIL . ^b February iTiS^ 

DoiG of Cookftone contra John Durie. 

if 
W R I T. 

A Disposition produced in procefs was obje^ed to as not proba- 
tive. The fadl which gave occalion to the. otgedlion appeared 
upon the face of the deed, and was as follows : The granter s fub- 
fcription was clofs to the body of: the writing} and the tefting claufe 
was crowded in, partly at the fide, and partly under the granter's fub- 
fcription, whence it plainly appeared, that the granter*s iubfcription 
was adhibited before the tefting claufe was inferted ; and that it was 
done inadvertently clofs to the body of the writing, without leaving a 

X blank 
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blank as ufual, for inferting the tefling claufe ; which has been crowd- 
ed in afterwards as above mentioned. 

The Court was a good deal divided about this objedlion. I gave 
my opinion, that the objeAion was good both by the common law and 
by the ftatute 1681, upon this principle, that the fubfcription of the 
party is that a<?k which authenticates the writing. A fuperfcription of 
a private party will not avail. What is below the fubfcription can- 
not be authenticated by it ; becaufe it does not appear, that what is 
below made a part of the deed when the fubfcription was adhibited. 
More particularly, as it appears from ocular infpedlion that the wit- 
nefles names and defignations were filled up after the fubfcription of 
the party, it is not proved by the deed that the telling claufe had the 
granter s authority ; which makes the cafe the fame as if there were 
no tefting claufe. And the provifion in the adl 1681, that the names 
and defignations of the witneffes muft be inferted in the body of the 
deed, is that the tefting claufe may be authenticated by the fubfcrip- 
tion of the party. 

• Elcbies obferved. That writs are often fubfcribed with a blank left 
for the tefting claufe, which after the fubfcription of the party is filled 
up by any hand ; and therefore, that it can be no nullity to infert the 
tefting claufe ex pojlfadlo^ whether a blank be left for it or not. I an- 
fwered, That when the tefting. claufe is filled up in the body of the 
writ, the whole writ is authenticated by the party's fubfcription placed 
regularly under the tefting claufe. If fuch a writ be challenged, it is 
not fufficient barely to alledge, that when the party's fubfcription was 
adhibited, a blank was left in which the tefting claufe was afterwards 
inferted. This of itfelf is not a nullity ; and therefore to make the 
objedion relevant, it is neceflary alfo to alledge, that the tefting claufe 
was inferted without the authority of the granter. This allegation 
is undoubtedly relevant, and if verified the deed will be annulled. But 
where the tefting claufe is not inferted in the body of the deed, but at- 
the fide, or below the fubfcription of the party, this is evidence from 
ocular infpeftion, that the deed was fubfcribed by the party without 
a tefting claufe. The deed is null from ocular infpedlion ; and to ob- 
viate that nullity, it muft be incuf^bent upon the ufer of the deed to 
prove, that the tefting claufe was adje<5led to the deed by the authori- 
ty of the party. In ftiort, where the tefting claufe is in the body of 
the writ, the deed is formal and efFedlual in law, unlefs it be difproved. 
But where the tefting claufe is put under the fubfcription of the par- 
ty, the deed is informal, becaufe it affords no evidence that the grant- 
er gave authority for adding the tefting claufe ; and therefore this fadl 
muft be proved, without which the deed is not effecflual in law. 
It carried by the narroweft plurality to repel the objection/* 
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N^LXIIL 26tbyune 1754. 

Scott contra Baird. 

SERVICE AND CONFIRMATION. 

MAtthew Loudon in pofTeifion of certain lands upon a leafe from 
the proprietor to endure for three nineteen years, fold and dif- 
poned the fame to James Baird anno 1725, and entered the aiBgnee 
into poffeflion. Above twenty years after, the conveyance to Baird was 
challenged by the reprefentative of Matthew Loudon, as wanting fome 
of the neceffary folemnities. The anfwer was, that the heir in a leafe 
may continue his predeceffor's pofreflion without a fervice ; but cannot 
challenge without a fervice any conveyance made by his predeceflbr . 
The Lord Ordinary having fifted procefs until the purfuer fhould make 
up a title to the leafe, by a general fervice as heir to Matthew Loudon, 
the matter was ftated to the Court in a petition and anfwers. At ad- 
vifing, the queftion was put in abftraA terms, in the following words: 
•' When a tackfinan is denuded of his pofieflion before his death, whe- 
•* ther his apparent heir is entitled without a fervice to remove the pof- 
** feffor ?" It carried that a fervice was not neceffary. 

To judge of this decifion, we mufl: enquire into the reaibn why a 
fervice, neceffary to convey heritable rights from the dead to the living, 
is not neceffary to convey a leafe, though an heritable right. An ap- 
parent heir is, with regard to* all fubjefts, intitled to continue the pof- 
feflion of his anceflor. But as infeftment is not required in a leafe, 
and that poffeflion completes the right, the heir, by entering into pof- 
feflion, has a complete right, and therefore can have no ufe for a fer- 
vice. But where the anceflor himfelf is denuded of his leafe, and is 
not in poffeflion when he dies, the heir cannot otherwife claim the 
leafe but by a fervice ; becaufe his privilege is only to continue the 
poffeflion of his anceflor, and not to turn another out of poffeflion who 
has in appearance a good title. 

According to this deciflon it mult be maintained, that the right to a 
leafe tranfmits to the reprefentative i^ foffo^ and that the rule quod 
mortuusjafit vivum holds in this cafe, This accordingly was maintain- 
ed by the Prefident and Drummore ; who gave their opinion, that an 
apparent heir is liable for the rent unlefs he repudiate. In anfwer to 
this I obferved, that the dodlrine of repudiation, borrowed from the 
Roman law with regard to fui beredes^ was afterwards altered by the 
Romans, and that at prefent there is no example of it any where in 
Europe ; that according to this dodlrine, if an apparent heir fliould live 
feven years without either repudiating or entering into poffeflion, he 
and his reprefentatives would be liable, contrary to all principles ; it 

being 
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being with us a general rule in equity, as well as in ftrid law, that no 
heir can be burdened with the debts of his anceftor, unlefs in confe- 
quence of fome deed of his own, by which he fubjeds himfelf. 



N^LXIV. . ^dJuly 1754. 

Stuachast contra Creditors o£DaWinki£. 

PROVISION TO HEIRS and CHILDREN- 

J Ames Strach.an of D^lhaikie, in a poft-nupti^l oontradl of mar- 
riage, ** Bound and obliged him, his heirs, 5sfr. to fatisfy and pay 
' to the children puocresLted, or to b? procr^ted of; the marriage, the 
' following provifions, viz. to the fon already procreated, and to him 
' aod the other fon$, in cafe others Aiall exift of the marriage, the fuip 

* xy£ iBooo merks ; together with the juft and equal half of all fyms 

* of moneys goods and gear, whether heritable or moveable, whic|i 

* the faid' James Sliiiachan fliould happen to coaqueft aad acquire dur 
' ring* the fasd marriage ; and the. faid Jamea Strachan became bound 

* XQ Satisfy ando pay thefc provifions at the firft term following hi» 
' death, and that of Katharine Dunbar his fpoufc, with annualreift 

* and penalty, Sifr/' 

Jante& Strachan having died infolvent, his onl^ ion Ludpvick Stra- 
chan adjudgidd «he efliate fbr fecurity of the laid fum of iSooo Qierks ; 
and, in a ranking and fale^ it was objected by the otheir creditors, that 
iie could draw nothing till his father s debts were paid. 

^^ The Lords fbui^, that the claufe imported^ only a<|»*ovifion of 
*^ fucceffion.V 

• » ' ,. . . ... 

It was obferved. That the words to fatisfy and pay feemed to be im- 
properly applied in 'this ccbtra<R. With regard to Ae conqueft to- 
which they are^ applied, as well as to die liquid fum, they cannot be' 
taken in their proper fenfe ; but mud mean only a provifion of fuccef- 
fion. And if the words mufl be confined to this fenfe with regard to- 
one of the drticlft^, a judge cannot take ^pon him to give them a more 
cxtetofive fenfe' with -regard to the other; efpecially where the confe- 
qilefnce of ftich iiiterpr<*t4tioil- woiild be to put a gratuitous creditor 
upon an equal footing with one for a valuable confideration. 
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Bhqwn and others contra MifRRAY. 

BANKRUPT. 

JOhn Gillespie, poffeft of a grafs farm and a large (locking of 
flieep, "idc. fell into, labouring circumftances. H« had been taken 
Mdth caiption, and let go upon payment. And apprehending a difco- 
very of his circumflances, which would bring all his creditors upon 
hiU^ 1m) aiEgofid his ta^k, and fold his flocking to John Murray his 
ib^^in-lawy at a price- which, was^ agreed on all hand^ to- be equaL 
Whether he had any view in this tranfacSlion tp benefit hisr favourite 
eceditoBS, wlio lived all in the neighbourhood, or whether he meant 
only ta prevent his efieifls from being carried off by poindings at an 
imdpr v^lue, is not certain ; but this is certain, that the favourite ere* 
ditors, moft of them the bankrupt's near relations, got the ftart by ar- 
Kflang in the haxxds of the purchaier. ** This prod\iced a reduction 
** of thft bargain at the inftance of the odier creditors ; and* t?Ke bar^ 
" gaift was accordingly reduced^ not as to. the purchafer, but only as 
^' to the creditors, ta the efiibdl of ranking them ^Wpampaffk uppu the 
" price;' 

Thiii interlocutor was. carried,, not upon any juft principle, which 
feema aot eafy to be found, but upon a natural impulfe to redrefs a 
wrong which deferved redrefs had there been law for it. The* ^ffi- 
cuky i% that there is no foundation, either in common or ftatute law, 
to redjttce a &le made by a baakrupt for a full price. Neither did the 
C!ouct. take upoa them to reduce the fale. On the contrary, they held 
the pHitchafer bound, and ranked the creditors, upon the price. So 
fjir I €0)4d ha^ve gone, as to. find that the bankrupt's relations and 
xieigtiboiVFS CQukji take uq benefit &om. their ^nreftments againfl. the 
mere.diftant €wditors^ wiyen the pKefenence of the fmma was. pro- 
bably one of «ib& bankyupt's nmfti^es fbr makiag^ the harg^. But 
unluckily it c«Efte out in the couir&' of the procefe,. that nine arreft- 
ments were laid on by creditors who« wae not parties ta tiie procefs, 
a»d whoi had no fuch eonnedioa with the bankrupt ^ to admit of a 
fuppoiitioii that he had any view to prefer them. This was. a pinch- 
ing circumftaace, becaufe the purfuf rs. had not araefted, nor done any 
ibjrt of diligence agajbfi the b wkrupt ; and the Couiit could find no 
other means to come at what wsia reckoned mattrial jui^ce^ bvt( to 
pronounce the, abave interloeutQr. 

y N^LXVi;. 
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N^LXVL i%tbjuly 1754. 

James Murray, Receiver-general of the Cujloms^ and his Majefty's 
Advocate, contra The other Creditors of John Burnet. 

KING. 

IN the year 1 746, John Burnet merchant in Aberdeen, became bound 
in a bond to the king for the duty of tobaccoes imported, the ba- 
lance remaining due after partial payments being L, 1500. For the 
recovery, of this balance, an adjudication was obtained, November 
1760, at the fuit of his Majefty's advocate, upon which the receiver- 
general was infeft. Upon this title he brought a ranking and falc of 
Burnet's real eftate, in which compearance being made for Burnet's 
other creditors, who had obtained adjudications within year and day 
of that now mentioned, thefe creditors craved to be T^x^Jatd pari pajfu 
with the general-receiver. 

It was anfwered in behalf of his Majefty, that by the privilege and 
prerogative of the crown, fettled and eftablifhed by law, the king's ih- 
tereft is preferable, and his competitors arc not entitled to come in 
pari pajfu with him. That this is the prerogative of the crown, was 
endeavoured to be made out by the aft 6to Anna^ cap. 26. eftablifliing 
the Scotch exchequer, enabling, " That all fuits and profecutions up- 
** on any obligation, recognizance and fpccialty for any revenues, 
" debts or duties due or payable to the crown within Scotland, ihall 
be in the faid court of exchequer ; and her Majefty, her heirs and 
fucceflbrs, Ihall be preferred according to the ftatute 33. of Hen. VIIL 
and according to the ufage, courfe, and praftice of the court of 
exchequer in England ; and Ihall have and enjoy the faid preroga- 
tives, as well in and about pleadings, as in other matters and things 
" as by any of the laws of England, or court of exchequer in Eng- 
** land, have been, are, or ought to be allowed." Again; " As well 
the bodies, as the lands and tenements, debts, credits, and fpeci- 
alties, goods, chattels, and perfbnal eftate of all debtors or accompt- 
ants to the crown, or their debtors in Scotland, fliall be fubjedl and 
" liable by extent, inquiiition, and feizure, or by any other procefs, 
" ways or means, to the payment of fuch debts, duties or revenues, to 
" the crown ; and in fuch and in the fame manner and form, to all in- 
*' tents and purpofes, as hath been, or is ufed in the court of exchequer 
" in England in like cafes.'* Whence it was inferred, that as the king's 
debt by the faid ftatute Henry VIIL and by the pradlice of the Eng- 
lifli exchequer, is preferable to private debts upon land, as well as 
upon moveables, the fame preference muft obtain in Scotland ; cfpe- 
cially that by the i8th article of the Treaty of Union, it is declared, 

" That 
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** That the laws concerning the regulation of trade, cuftoms, and 
" fuch exciies to which Scotland is, by virtue of this treaty, to be li- 
** able, Ihall be the fame in Scotland, from and after the Union, as in 
" England." 

In anfwer to this pleading, another claufe in the fame ftatute for 
eftablilhing an exchequer in Scotland was urged : " Provided never- 
•* thelefs, that no debt or duty from any of the debtors or accompt- 
** ants to the Crown in Scotland, Ihall affedl or fubjedl any real eftate 
*' in Scotland of any fuch debtors or accomptants, to the payment 
" or fatisfa<Jlion of any fuch debt or duty, further or otherwife, or in 
** any other manner or form, than fuch real eflate may and ought to 
** be fubjedl and liable thereto by the laws of Scotland; which fliall in 
** all fuch cafes, and for all fuch purpofes, hold place and be obferved, 
** any thing in this adl contained to the contrary notwithflanding." 
To this the king's advocate had no other anfwer but by wrefling the 
fenfe to confine it to the form of the execution, which he allowed 
mufl be by adjudication ; but contended, that this claufe did not 
fubjetft the king to any of the rules of preference among credi- 
tors eflablifhed by the law of Scotland. And he urged 2^<?, That by 
the law of Scotland before the Union, the king's debt was privileged ; 
and, in competition with private debts, had a preference both upon the 
land and moveables of the debtor. 

** The Lords found that before the Union of the kingdoms of Eng- 
" land and Scotland, the king by the laws of Scotland, was in- 
** titled to no preference for revenue-debts, upon the real eftates 
** of his fubjeifls, but only according to his diligence. And that 
*•* by the a6l 6to Anna^ the laws of Scotland are faved, and deck- 
** red to hold place and be obferved. And therefore that his Ma- 
" jefly is preferable only pari pajfu with the creditors whofe ad- 
^^ judications are within year and day of his adjudication." 

As this is a queflion of great importance with regard to the laws 
and rights of Scotland, I took pains to examine it thoroughly. By 
the adl 33 Henry VIII. two privileges are granted to the Crown. One 
is, that the king's procefFes fhall have the preference ; that is, fhall be 
privileged and take place before private procefTes. Another is, that the 
king fhall have the firfl execution, provided his adlion is commenced 
before judgment is recovered by others. 

By the adl 6/(? Anna^ cap. 26. eflablifhing an exchequer in Scotland, 
it is provided, ** That the king fhall have preference in all fuits and 
" proceedings in the court of exchequer according to the faid flatute, 
** 33 Henry VIII." Now this is only adopting the privilege firfl men- 
tioned, that of giving a preference to the king's fuits. Not a word of 
the privilege of firft execution ; and where the queflion is of a privi- 
lege fo extraordinary, the claufe in Queen Anne's flatute is not to be 
extended. 2dQ^ Suppofing both privileges to be comprehended, yet 

the 
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the claufe is exprefe, confining the privilege to proceedings in exche- 
quer. The claufe does not comprehend, the Court of Seffion, nor any 
court fave the exchequer. Therefore, upon this plan, the king may 
have the firft execution of moveables, where the writ of execution iflbes 
fi:Qm exchequer, in competition witk any other writ ifliied &om exche- 
qxier in favour of' a private party. But fuppofing a writ of execution 
agaiaft moveables upon a debt due to the king, is diredled to tho.fhe*- 
nfF; and auathcr writ diredled to the fame fheriff by the Court of 
Seilion, upon a debt due to, a. private party, the privilege does not 
even obtain in this caf6. But, ^tk^ It is not the law of £*ngland; 
that moveables taken ia execution by at private -party , and foldfbr his 
payment, mriy be taken in exiecudon from the purchafec for payment 
of a debt of the firft proprietor to the crown. By an Englifh execu- 
tioa againft moveables by 2LJieri facias^ the goods are fold aoud the price 
returned to the court whence the warrant iiTued^ No pofterior execu- 
tion, even foir the king's debt, can deprive the purchafer of his. proper- 
ty.^ Nor can fuch execution afiEe(5l the price, even where it is. in the 
hands of the exchequer ; becaufe its warrant is dire(5led againft the 
debtor's moveables, not moveables that are fold and belong no longer 
to the debtor. I^or can> it reach the price of thefe- moveables, vvhich i« 
given to. a creditor by audiority of the court. Far left wiil this exe- 
cution reach the price of the debtor's moveables returned to the; court 
of common, pleas,, in purfuance of a warrant of executy[o»i iftVied from 
that court. For the fame reaibn, if land be taken in execution by a 
writ of ck^t at the inftance of a private party, the ianjte land, cannot 
be taken from the private party by an attachmentr foff payment of the 
king's debt. Ktence it is, that confidering our apprifings in their ori- 
ginal form, when lands were adjudged to a creditor comoienfurate 
with his debt, the Idng, fuppofing the law of England to be the rule, 
had no privilege to deprive the creditor of his property, and to take 
the fame land again in execution. 

But however proper to examine this matter to the bottom, neither of 
the privileges, browed upon the crown by the flatuJte of Honry VII^. 
fuppofing both of thein to be extended to. Scotland, feem, s^plicable, t0 
the prcfent cafe. The queftion of the king's preference in execution^ 
does not here occur. The writs of execution in. favour of the k^ng, 
and of his competitors, are all of them compleated by adjudication; 
If the king therefore has any privilege here, it muft be, that having the 
firft execution by adjudication, no private party adjudging after him 
can be preferred pari paffu. But there is nothing ia the law of Eng- 
land, nor in the Britifh Itatute eftablifliing the Scotch exchequer, that 
regulates, this cafe. It muft be regulated by the law of Scotland, and 
confequently by the a(5t 1661, which regards all debts, without excep- 
tion of debts due to the crown. And that this ftatute muft be the rule, 
will be evident from the following confideration. Suppofing the king's 
adjudication to be the lateft in date, will he not, however, be entitled 

to 
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to zpari pajfu preference ? Undoubtedly. And if fo, it follows, that 
if the a<fl 1 66 1 apply in favour of the king, to bring him inpari paJfu 
with others, it muft equally apply to others, to bring them inparipajju 
with him* 

According to this view of the cafe, the competing creditors have no 
occafion for the exchequer adl, faving the laws of Scotland with regard 
to real eftates attached for payment of crown debts ; tho' it undoubtedly 
faves the law of Scotland in its full extent with regard to the rules of 
<:ompetitioQ as well ^s the forms of execution. Further, the creditor^ 
mud carry their pQint, even fuppofing the ftatute were to be conftrued 
in the limited fenfe given it in behalf of the crown. For if the king 
cannot reach his drf:)tor*s land otherwife than by an adjudication, it is 
evident, that ndther of his prerogatives eftabliflied by the ftatute of 
Henry VIII. can apply to the competition betwixt him and other ad- 
jttdgera ; and therefore that this competition muft be governed by Qur 
ftatute I 66 k 

The Prefident was the fingle judge who gave his opinion for the 
crown* He faid^ that the king of England has a privilege of being 
preferred to other creditor? in all competitions : And that by tlie .1 8th 
article of the Treaty pf Union, the king's privileges are extended to 
Scotland, as far as concerns the duties of cuftonxs and excife. Jt was 
aiifwered, Thit the king has. no fuch privilege, even in England, nor 
can the cafe readily occur in England, the nature of their rights admit-r 
ting not pf fuch competitions. And that the article of the Treaty oi 
Union mentioned, has no fuch meaning. 

The jndgem^nt^ in this cafe, was, upon an appeal^ aflSirmed in the 
Houfeof Peersi^ a4th February 1755. It is generally admitted^ that^ 
mith refpeijt to ngipveables, the king is intitled to be preferred before all 
other creditors ; and all our writers on law agree in this propofition* 
But I cannot difcover upon what ground* I obferve firft, that the pri- 
vilege of the fifft execution eftablilhed by the ftatute of Henry VIIL 
13 not extended to Scotland. In, the next place, fuppoiing it were, it 
couI4 not hftv? the iame effedl.in Scotland as in England. All Englifh 
ivrits of execution are darec^ed tp the Iheriff; and though the king's 
ivrit ihpukld be the laft that is put in. the flieriflF's hand,^ he. muft execute 
it firft. In Scotland vve proceed in a different mannqn The king^s 
writs, indeed, from exchequer are dirciSled to the fheriff; but writs of 
execution from the Court of Seffion, letters of poinding, arreftment, l^c. 
are diredled to meffengers, as ftierifis in that part. Betwixt them and 
the real Iheriff there being no cprrefpondencCj each of them proceeds 
to execute feparately ; and thpire is no means provided, for obliging the 
ineffenger to ftay his. executipft till the Iheriff has firft performed his 
duty. There is no prpvifioa ra»ie in tl^e law of England, nor in. the 
exchequer adl, for this cafe*. And if the mcffeng^ has. firft com- 
pleated his execution, it is clear th^t the flieriff has no power to take 
the gOQds ffom th^ creditor, m execution of the. king's writ. 
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William Hoog, merchant in Rotterdam contra Kennedy and M*Le an, 

merchants in Glajgow. 

. COMMERCE. 

UPo N the 1 2th July 1 75 1, Kennedy and M*Lean wrote to Mr Hoog, 
merchant in Rotterdam, and commiflioned from him two butts 
bright mader, and 300 pounds tartar, to be fent by the firft (hip to 
Greenock, Leith, or Borrowftounnefs. Upon the 12th of Auguft, thcfe 
goods were put on board the Hopewell, Captain Burton mailer, for 
Leith, without any bill of lading, invoice, or letter of advice. On 
the 14th of September, Mr Hoog tranfmittcd to his correfpondents 
their accompt-current, in which was engroffed the goods commiffioned, 
mentioned to be fent per Burton fbr Leith. It appeared after, that 
Burton had failed from Rotterdam 25th Auguft, and, on the 4th Sep- 
tember, was fhipwrecked on the coaft of Holland. A proccfs being 
brought for payment of the price of the goods commiffioned; the de- 
fence was. That if the purfuer had fent a letter of advice debito tempore^ 
the goods would have been infured ; and, therefore, that his negled 
muft fubjedl him to all hazards. And, in fupport of this defence, it 
was laid down as a general rule, that it is the indifpenfible duty of 
fadlors and others who deal by commiflion, to give regular notice of 
the fliipping of the goods by courfe of poft, and alio to tranfmit a 
copy of the bill of lading. It was anfwered^ That this general rule 
fufFers many exceptions ; in particular, that in fmall commiilions 
from this country to London or Holland, there is no fuch thing in 
pradice as regular letters of advice by courfe of the poft ; and that 
fuch regular advice would, efpecially from Hollind, be an u(elefs piece 
of form ; becaufe, for the moft part the fliip arrives at Leith before 
the letter can come by the courfe of the poft. The purfuer infifted 
upon another circumftance, that he did not deal by commiflion, nor 
ftated any commiffion, but fumifhed the goods to the defenders at the 
fame price he fumifhed them to the faftors and others in Holland. 
The Lords repelled the defence, and decerned." 
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The pleadings in this cafe being extremely loofe, I fliall endeavour 
to put it in its true light. The purfuer infifted, that 'he was not bound 
to fend a letter of advice. Ergo^ Whatever damages might have hap- 
pened by want of that advice, he would not have been liable. For 
example, had the fhip arrived at Borrowftounnefs, and the goods been 
loft in the landing, or after they were landed, for want of care, the 
purfuer by his argument would not have been anfwerable. This is 
furely pleading the point too high* If regular advice may poifibly pre- 
vent 
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vent lofs, it clearly follows, that it is the duty of the fador or merchant 
to give advice. In the prefent cafe this ftep was indifpenfable, where the 
comtoiflion was to fend the goods cither to Greenock, Leith, or Bor- 
rowftounhefs ; for without advice the defenders could not know where 
to expect their goods. This point being eftabliflied, the only remain- 
ing point is, Whether the fador's negledl of duty will fubjed him to 
every damage that might poffibly have been prevented by a regular 
advice, or only to the damage which is the neceffary confequence of 
negledling to give advice ? This queftion is cafily determined ; for I 
take it to be a general rule in all other affairs, as well as in commerce, 
that negledl of duty fubjedls the party to every ri(k and to every da- 
mage, except what he can fhow mud neceffarily have happened tho' 
he had done his duty. Upon this reafoning the interlocutor is well 
founded ; for the purfuer made it evident, that the goods muft have 
periflied though he had done his duty. The letter of advice he fent, 
though late, yet gave the defenders an opportunity to infure, if they 
thought this meafure proper ; becaufe they did not hear of the fhip- 
wreck for fome time after this letter of advice came to hand. They 
did not, however, infure ; and from this it was juftly prefumed, that 
they would not have infured though they had got the moft early 
advice* 



N^ LXVni. Stb Augujl 1754. 

Oeorge OcHTERLO^y, Merchant in London^ contra Francis Grant, 

Merchant in Edinburgh. 

ARBITRATION. 

BY Ochterlony and Grant a fubmiilion of all debateable matters was 
fubfcribed at London, according to the Scotch form, and the fub- 
miilion bore a confent to regiftrate the decreet-arbitral in the books of 
Council and Seilion, in order to execution. A decreet-arbitral followed, 
decerning Grant to pay to Ochterlony the fum of L. 2^7^ i Sterling. It 
was fufpended upon an alledgeance of grofs iniquity, which the fu- 
ipender infifted to be competent againft a decreet-arbitral pronounced 
in England, though regiflrable in Scotland ; becaufe fuch a decree has 
not the privilege of the regulations 1695, not being pronounced in 
Scotland, nor the privilege of the ftatutes 9th and i oth William III. the 
parties not having agreed in the fubmiffion that the award fliould be 
jnade a rule of Court. The Court, before anfwer, allowed a proof of the 
lefion ; and the fame coming to be advifed, I gave the following opi- 
nion: By the regulations 1695, § 25, the Lords of Seffion are diredled, 
to fuftain no redudlion of any decreet-arbitral that fliall be pronoun- 
ced hereafter upon a fubfcribed fubmiilion, unlefs upon corruption, 

bribery, 
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" bribery, or falfehood." By the law of England, 9th and loth Wil^ 
liam III. cap. 15, an arbitration or fubmiilion agreed to be recorded in 
a particular court, and recorded accordingly with the award, has the 
authority of the court ; and the perfon refufing to fulfil is fubjeded 
to ftU the penalties of contemning the court. " And fuch an arbitral 
** tion is not to be fet afide, unlefs procured by corruption or updue 
** means." This premifed, I obferved, primo^ that Grant having figned 
the fubmiffion^ witTi a claufe of regiftration, in the books of feflion, 
this, in eflPcd, was confenting, that the law of Scotland fliould t^kc 
place in all queftibns ari^ng upon the decreet-«-arbicral ; and that, to 
inaply a confent here is mod natural, for the fame confequence would 
have followed of baring a challenge, except upon bribery and corrupt 
tion, had regiftration been confented to in any Englifh court of record. 
2^0, The meanipg both of the Englifh and Scotch regulations is the 
fame, vi%. to put a decreet-arbitral upon its jiift and true foundation 
of a' mutual cohtradl, which cannot be reduced upon iniquity ; in place 
of coniidering it, as formerly, to be of the nature of a judicial proceed* 
ing, which may^ be reviewed upon iniquity. And therefore, as the Uw 
both of England and Scotland is altered in this particular, and efta*<- 
blifhed upon mote folid principles than formerly, it is of no CQinf&- 
quence where a decreet-arbitral is executed. It is fufficient to fay, 
that, by the law of this ifland as it now ftands corre<Sed, a decreet- 
arbitral is a mutual contract, and cannot, more than any other con- 
trail:, be challenged upon iniquity. 

3//(?, I obferved, that taking the decreet-arbitral upon the footing of 
the old law, as challengeable upon iniquity ; it muft, however, be pre- 
fumed juft, unlefs iniquity be proved. But how can this be done when 
the decreet is in general terms, and no perfon can fay upon what faAs 
the arbiters proceeded, or what was their opinion in' point of law ? 
Therefore that iniquity, fuppofing it relevant, could not be otherwife 
proved but by Ochterlony's oath. ql 

"The Lords found no ground for fetting afide the decreet-arbitral; 
and therefore, repelled the reafons of fufpenfion." 
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Beiide the above points, the Lords had und,er confideration the 
proof of the alkdged iniquity, which appeared to them at bcft ex* 
tremely doubtful. For this reafon, they avoided determining whether 
the decreet-arbitral was challengeable upon the head of iniquity; but 
pronounced the interlocutor^/^r tota materia. 
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N° LXIX. igth November 1754. 

Thomas Dundas younger of Fmgq/ky contra Mr John M*Leod of 

Muiravenjide^ Advocate. 

C O A L I E R. 

I 

IN the year 1737, John Drummond of Quarrel, haring fet a coal- 
liery within his land to James Club, delivered over by inventory 
his coaliers and bearers, under obligation to reftore them at the iflue 
of the tack ; and, among others, Robert Simpfon, his wife and their 
four fbns. This tack expired in the 1 749 ; and the fame year Mr 
Dundas purchafed the eftate of Quarrel, with the coalieries, and alfo 
the coaUers contained in the forefaid inventory. The purchafer coming 
to be informed, that Robert Simpfon, with his wife and children had 
left the coaliery, and that they were employed by Mr M'Leod at his 
coaliery of Bowhoufes, raifed a procefs againft Mr M*Leod, fubfum- 
ing. That Robert Simpfon, his wife and children, were the purfuer's 
property, and concluding for reftitution. The defence was laid upon 
the adl nth, pari. 1606, entitling coal-mafters within year and day 
only, ttf demand reftitution of their coaliers. As an inference from 
this ad, it was urged, that after year and day adlion does not lie ; 
and therefore that the defender muft beaflbilzied, with whom Simp- 
fon and his family have wrought feveral years peaceably and uninter- 
ruptedly. It was anfwered. That the purfuer's property cannot be ta- 
ken from him but by his confent, or by prefcription j that tlie pre- 
fcription introduced by the ftatute is only of the extraordinary remedy 
introduced by the fame ftatute, for obtaining reftitution of coaliers 
who defert their fervic^ who, upon requifition, muft within twenty- 
four hours be reftored, under the penalty of L. 100 Scots; but that 
there is nothing in the ftatute to infer, that the poflelTor of another 
man's coalier acquires the property by lapfe of year and day without 
requifition. After the lapfe of year and day, the extraordinary reme- 
•dy is gone ; but the ordinary remedy of a ret vindicatio remains. 
** The Lords fuftained the a<5lion, and preferred Mr Dundas." 

I was not fatisfied with this interlocutor. One faft not afcertained 
nor mentioned, appeared to me of confequence, vi%. whether Simpfon 
and his family left the Quarrel coaliery, becaufe they could not find em- 
ployment. If they did, I am clear that they were free after the year 
and day. For in general, there fubfifts a mutual contrail betwixt the 
proprietor of a coal and his coaliers : they live by their work, and 
have no other fubfiftence. If they are bound to work to him, he is 
equally bound to furnifti them work. Hence, from the nature of the 
thing, they cannot remain his flaves longer than he furniflies them 

A a with 
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vrith work. In this view, it appears to me that the year and day has 
been juftly eftablifhed to afcertain matters between a matter and his 
coalier; that if a coalier be allowed to abfent for year and day, this 
is a firoiath probata cither that there was no work for him, or that he 
was allowed to go with his matter's confent. And this appears to be 
the moft natural conftrudlion of the aforefaid ad ; for as it provides 
only for the cafe where coaliers arc claimed within year and day, it 
appears to be underftood by the legiflature, that no claim lies after 
year and day, becatrfe the ftatutc b altogether filent upon that cafe. 
If this conftruftion be not admitted, I fee not that any man can have 
the property of a coalier, except the firft proprietor with whom the 
coalier was bom, and in whole coaliery the man firft wrought. In 
the prefent cafe, Mr Dnndas founded his right upon poffeffion only ; 
and luppofing Simpfon to have been formerly the property of another, 
Mr Dundas, according to his own argument, could have no title; and 
yet this faft was not enquired into. If he had a title, it muft be of a 
fingular nature : he muft be held quoad the former proprietor a preca- 
rious poffeflbr only ; and at the fame time quoad Mr M'Leod muft be 
held as the real proprietor. 



N^ LXX. 6/* Deetmher \ 754. 

Hamilton Blaik of that Ilk contra Robeiit Sheddan and the other 

Feuars of Kerfdand. 

PRESCRIPTION. 

HAMILTON Blair of that ilk, as patron of the parifh of Dairy, 
and as having right thereby to the teindy of the parifh, brought 
a procels againft the feuars and yaffals of Kerfeland fituated within the 
parilh for payment of the teinds of their lands bygone and in time 
coming. The defenders produced charters and infeftments derived 
from Ker of Kerfeland^ containing an heritable right to the teinds of 
their own lands, upon which they had been in poffeffion without in- 
terruption for the fpace of 40 years ; and infifted that the property of 
the teinds was eftabliflied in them by the pofitive prefcription. It was 
anfwered for the purfuer, that the prefcription was interrupted by his 
minority ; and it was replied that minority interrupts not the pofitive 
prefcription. The minority having been admitted, the Lord Ordina- 
ry found that the prefcription was thereby interrupted; and for that 
reafon repelled the defence. The queflion being brought before the 
Court upon a petition and anfwers, it defervedly vras thought worthy 
of a hearing in prefence ; in which the point in general was canvaffed, 
divefted of all peculiar circumftances. 

" The 
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^* The Lords found the years of minority muft deduce from the 
** years of the pofitive prefer! ption." 

The Court dtrided. Thofe who Totod for die incerlocutor did not 
at all enter into the diftindlion, though obvious, betwixt the pofitive 
and negative prelcription. They fuffered themielves to be led by the 
authority of Stair and M'Kenzie, and by the prepofTellion of common 
opinion. 

It oocurred at advifing, that an argument might be drawn from the 
Ihort prelcriptions. The triennial prescription of fumiflungs, tfc. is 
not properly a prcfcription, but only a prefumptaon of payment or fa- 
tisfadlion, yielding to a proof of the contrary. It was found, Fowi* 
tcunballj 27th January 1709, Brown contra Brodie, That minority docs 
not interupt this fhort prefcription. The reafon is, That minority can 
only have the efle<Sl to relieve from lefion occafioned by negligence, 
but cannot have the effedt to vary a legal prefumption. This confide- 
ration applies moft direflly to the pofitive prefcription, which is a/r^- 
JiimpHo juris ct dejure of right from pofleflion of 40 years, conmienced 
upon a title of property. There is another cafe, from which an argument 
may be drawn, though not fo diredly. The feptennial prefcription of 
a cautionary obligement was found to run againft a minor. Dalrympie^ 
lOth December 171 2, Stewart contra Douglas ; on this principle, that 
the privilege of minority does not prevail over a ftatutory privilege be- 
llowed upon another. 

The advocates who pleaded for minority, aflimilating oiu* pofitive 
prefcription to the Roman ufucepio^ infifted that there can be no pofi- 
tive prefcription but in confequence of the negative ; and therefore, 
that as minority interrupts the latter, it muft alfo interrupt the former. 
Were this argument to hold, there could not be a pofitive prefcription 
of a right of property ; ^r fuch a right does not fall by the negative 
prefcription. The pofitive prefcription puts an end to every claim. 
Why ? Not that a claim of property is loft non utendo ; but that the 
ftatutory title is a good evidence of property againft all the world. 
And if the poflefl!br be proprietor, no other can be. I purchafe an e- 
ftate afieded by an adjudication. The adjudger is firft infeft ; and he 
obtains a declarator of expiry of the legal. Yet his claim is not good 
againft my ftatutory title j though his claim of property is not loft by 
the negative prefcription, becaufe it could not begin to run till the 
legal was expired. 

Befide the arguments in law, feveral confiderations difpofe me ftrong- 
ly againft the interlocutor, the unfetling of property by multiplying 
law-fuits about it ; the obftrudting the commerce of land, by render* 
ing purchafes lefs fecure ; and the rendering our records lefs perfe<5l, 
by fuftaining objedlions to a title of property which cannot be difco- 
vered in the record. 

N^LXXI. 
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N<^ LXXL 1 2tb December 1 754. 

Relict oi Sutherland oiPronfte contra Tlie Apparent Heir. 

PASSIVE TITLE. 

BY the Prefidcnt's cafting vote, it was carried that the ftatute 1695, 
as corredory of the common law, muft be ftridlly interpreted j 
and therefore, that the poffeflion of the heir who forbears to make up 
a title to the land-eftate of his anceftor, does not make him liable to 
the debts or deeds of the interjVfted heir apparent. 

N° LXXIL %tb January 1 755. 

Donaldson of Kinalrdie contra Officers of State. 

PATRONAGE. 

TH E abbacy of Aberbrothock, to which belonged the patronage 
of the kirk of Aberarder, was ereded by King James VL in a 
temporal lordfliip in favour of the Marquis of Hamilton ; and upon 
his refignation, was by Charles I. difponed to William Murray, after- 
wards Earl of Dyfart, from whom Kinairdie derived right. His right 
being controverted, he infilled in a declarator of the fame againft the 
Officers of the Crown, For them it was objeded, That the abbacy of 
Aberbrothock having been comprehended under the general adl of an- 
nexation 1587, the grant thereof by the king in favours of the Marquis 
of Hamilton, and the fubfequent grant in favour of William Murray, 
were null and void. It was anfwered. That jfetronages were not com- 
prehended under any of the adls of annexation ; and therefore the ob- 
jection is not good, 

" The Lords, I think, unanimoufly preferred Kinnairdie to the pa- 
" tronage.*' 

The hiftory of the patrimony of the church after the Reformation, 
appears to be this. The bulk of the fubjedls belonging to the church, 
teinds as well as lands, being under patronage; and the ufe for which, 
thefe fubjedls were given to the church, having ceafed upon the Refor- 
mation, it was thought that thefe fubje(5b ought to return to the re- 
fpedlive patrons, as being the prefumed donors. All the fubje<5ls of 
which the king was patron were upon this principle reftored to him ; 
and all that were of church-patronage went to him as bona vacantia. 
Laick patrons at the lame titoe took jpofleffion of the fubjedls under 
their patronage. All this happened long before the adl of annexation 
^587, which is evident from the ad itfelf, excepting from the general 

annexation 
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annexation many lands belonging to monafteries, formerly gifted by 
the crown, and eredled in temporal lordfhips. And with regard to pa- 
tronages in particular, all of them in the a<ft 102, pari. 1581, are under- 
ftood to be either in the crown or in the kick patron ; which ftiows, 
that even before the 1587, fuch patronages were transferred to the 
crown^ 

We are not then to confider the a<Sl 1587 as the title which the crown 
has to church lands, and other branches of its patrimony. The fole 
intention of this a<Sl was to annex to the crown certain AibjeiSls which 
formerly belonged to the king. No fubjcdl is conferred upon the king 
by that ftatute fave bifhop lands. Thefe are not only taken from the 
bifhops and bellowed upon the king, but alfb annexed to the crown. 
Church patronages were certainly in the crown long before the ftatute, 
and as thefe are not annexed, the king is under no limitation, but may 
difpofe of them at his pleafure. 

N. B. With regard to common kirks, fuch as M*Kenzic obferves upon 
the aft 199, pari. 1594, were not patronate, but like menial churches 
were, fi'om time to time» fenred by perfons appointed, the king, af- 
ter the abolition of popery, came, from the nature of the thing, to 
be alfo patron of thefe. And accordingly, by the ftatute now men- 
tioned, thefe are appointed, Hke other benefices of cure, to be pro- 
vided by prefentation of the lawful patron« 



N^ LXXIIL m January 1 755. 

The Feua*8 and Inhabitants of the Town oi Kelfo contra the Duke 

of Roxburgh. 

BURGH. 

THE town of Kelfo, before the Reformation, belonged to die ma* 
naftery of Kelfo ; and having been alienated by the king to the 
family of Roxburgh, was eredted into a bvu*gh of barony, by charter 
bearing date 12th June 16 14. This charter is in the ufual form, erec- 
ting the village of Kellb, with its lands, tenements, Csfr. into a free 
burgh of barony ; giving power to the prefent inhabitants, and to 
thofe who ftiould be admitted as burgefles by the family of Roxburgh, 
liberty to buy and fell wine, wax, and all other merchandize which are 
privileged in a burgh of barony 4 aiid with power to the family of Rox- 
burgh to admit bakers, brewers, butchers, and all other craftfmen, who 
fhall have liberty to exercife their refpedtive crafts in the fame manner 
as in other burghs of barony. 

It appears that within this burgh the feveral crafts have adked as fo- 
cieties, v^th the approbation of the fuperior and his bailies, as the like 

B b focieties 
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fbcieties are accufton^ed to do in other burghs, by admittiag freeman 
upon payment of certain d^ies or upfets, excluding others from exer- 
cifing their crafts within the burgh, chooiing deacons and box*ma(ler9 
for managing the funds of the fociety, and applying the fame for the 
ule of their poor. 

The prefent Duke of Roxburgh having, by certain a<5ls and ordinan-' 
ces, endeavoured to deftroy or annihilate thefe focieties, and their ex- 
clufive privileges, an adlion was brought by them, for declariog their 
privileges above mentioned. 

" The Lords found the merchants ai^d the fevcral crafts are corpor 
" rations, having perpetual fucceffion, fubjecfl, neverthelefs, to 
^^ fuch proper regulations as the Duke of Roxburgh and his fuc-i* 
" ceflbrs, barpns of the burgh of Kelfo, fliall make, touching the 
^' government of the corpqrations, or admiffion of new entrants ; 
" the faid regulations being always for the good and welfare of 
^* the faid corporations and burgh.** 

The difficulty in this c^fe was, that no feals of caufe were produ- 
ced by the purfuers ; nor in all likelihood was there ever a fcal of caufe 
granted to them. This difficulty, however, wa^ furmounted upon the 
following confiderations : By theereftion of a village into a burgh of 
barpny, the houfes, t^e. are incorporated into one feudal fubje£k j and 
the- inhabitants are alfo united into a corporation, which holds the 
feudal fubje<5l of the baron. Next, by the eredlion of every burgh, 
whether of royalty, regality, or barony, certain exclufive privileges of 
trade are underftood to be granted to the incorporation ; becaufe fuch 
is the purpofe and motive for eredling a burgh. Therefore the town 
of Kelfo enjoys thefe exclufive privileges, without neceffity of ailed- 
ging that feals of caufe were granted by the baron to the particular 
crafts. 



N^ LXXIV. lotb January 1 755. 

Earl of CRAWFUitD contra Neareft of Kin of James Urt. 

EXECUTOR. 

J Ames Uue of Shergarton, by deed bearing date 28th of Odlober 
1752, difponed to the Earl of Crawfurd, ** All and fundry lands^ 
** heritages, debts, funis of money, and other goods and eflPedte be- 
** longing to him, or which ftiould belong to him at his death, under 
" the burden of his funeral charges, and of all his jiift and lawful 
" debts; difpenfing with the not delivery;" containing a power of 
revocation, and a provifo, ** That in cafe he fhould have ifFue of his 
*^ own bbdy, the deal fhould be void.'' In a competition, after the 
. * difponer's 
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difponcr's death, about the office of eiecutry^ betwixt the difponce 
an4 Mary Ur? the iifter aod next in kin x)f the deceafed, die commif*- 
faries preferred the latter as next in kin to the office of executry. The 
caufe being advocated to the Court of Seffion upon iniquity, it was 
pleaded for the next in kin. That the commiflaries could do no other 
than prefer her, according to the inflruAions given to them anno 1666, 
^^ Thajt if there be no nomiOAtipn of teftament made by the defundl, 
" the commiflaries muft confirm the nearefl of kin : That if the near- 
*• efl of kin defire not to \)e cpnfirm?4, they mufl confirm fuch of the 
" creditors as apply for the office ; failing thefe, the legators ; and if 
" po perfon having int^reft defirc* the office, they muft confirm the 
" procurator-fifc^l," Th»t; the copimiCaries had all along conformed 
thonfelves tp thefe regu.Utipn» t ^nd, upon that ground, in a cafe prer 
cif^ly fimilar to the prefcnt, t^ey preferred the neareft of kin to the 
rehdl of the deceafed, who had a general difpofition from him of his 
fRQveable eftate. Forbes^ ^7th Jaauvy 1708. Lady Harden cpntra 
45c9tt. 

" The Lor^s notwithftanding r^iait^ed the caufe to the commif-^ 
faries, with this in^ftru^ion, tg prefer the difponee." 
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And the reafons fpr this jv\4gi»em are as follow: The next in kin i$ 
preferred to creditors aqd Igg^^ee* '^ the oflRqe of executry, becanfe 
the next in kin has generally the great;eft intereft# But as there are 
few general rules, without aix exception, here is an exception founded 
op th? concimpp principl/es pf law. It is a principle, that no perfon is 
allpw^ tp bring an a^ion, pf make a. claim, whatever right he may 
have, unlefs he can fho^v an intereft. A contradt betwixt two apprai- 
fcrSj that neither ihould alien under the pain of forfeiture, was not 
fuflain^d to produce an a^^on of forfeiture upon alienation j becaufe 
the pwfuer could q\ialify no damage by the alienation, and, therefore, 
had no. intereft to raife the procefs. Dunc^ i ith February 1630. Carr 
contra Leiap(t.la.w» For the. feme reafon, the next in kin, who cannot 
figure to hjerfrlf any advantage by the. offitcc, ought not; to be admit- 
ted j efpecia]ly in competition with the difponee, who has a well 
founded intereft tp be admitted to the. management of effedls, which, 
after payment of the debts, are wholly to be applied ta his ufe» 
zdo^ If the next in kin be preferred, the whole moveables muft be con- 
verted intp money ; which feems to be both unneceilary and unrea- 
fonable, when perhapa there ia not a fliilling of debt. 3/w, The cafe 
pf Lady HasTdcn contra Sqptt, inftiead of being an authority for the next 
in. kin, affi>r4s an argument for the difppnee. la that cafe, the -next 
in kin wa? alfo heir to the land ef^ajte, who urged^ that he had an in* 
tereft qua heir to have the debts paid. And ne;%t^ That the bulk of 
the executry confifted in airears due by his tenants; and that he had 
an intereft to deal with them tenderly, which could only be in his 

power 
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power if he himfclf were made executor, Thefe coniiderations favour 
the difponee, who had right to the real eftate as well as the perfonaL 



N^ LXXV. I itb January 1 755. 

The Feuars and Inhabitants of Kt^ contra Duke of Roxburgh. 

PRESCRIPTION. 

BY a charter from the crown, anno 1634, in favour of the Earl of 
Roxburgh, containing a novodamus, and eredling of new the vil- 
lage of Kelfo into a free burgh of barony ; the privilege is granted to 
the baron of a weekly market and two fairs in the year, and to levy the 
cuftoms and duties thereof, " et eafdem ad commune bonum 6\&\ bur- 
" gi applicandi.** Thefe are the words of the charter ; but this part of 
the claufe, for applying the cufloms and duties to the common good of 
the burgh, is left out of the charter 1647, and of all the fubfequent 
charters of the family. The feuars and inhabitants of the town brought 
a procefs, concluding that his Grace is bound to apply to the common 
good of the burgh, the cuftoms of the markets and fairs, in terms of 
the original grant thereof from the crown. The defence was, that this 
claim was loft by the negative prefcription. 

The Lords repelled the defence, for the following reafbns, imo^ 
That a common good is neceflary to every burgh, in order to 
defray the public expence : That thefe cuftoms appear to be the 
only common good of the town } and being once granted as 
fuch, that it was not in the power even of the king and baron 
in conjundtion, to deprive the town of their common good, 
more than of their exclufive privileges, or of their incorpcwa- 
" tion. 2do^ This appears not to have been intended ; for when, 
by the charter 1634, the cuftoms were once fixed to be the com- 
mon good of the town, it certainly was not neceflary to fay this 
over and oyer in every new charter ; and therefore the abridging 
of following charters, by dropping an unneceflary claufe, cannot 
•' infer an alteration of will. 

And this leads to the defence of prefcription. The pofitive has no- 
thing to dp with the cafe of a fum of money levied for a certain pur- 
pofe, and not applied. The claim then muft be loft by the negative 
prefcription, if at all loft. And with regard to this point, it was ob- 
ferved, imo^ That this is a fingular cafe, that the baron who is the 
debtor, is at the fame time the chief creditor, the money being to be 
applied for the \iit of his burgh ; that the bygone cuftoms fell under 
executry ; that the claim of the prefent Duke of Roxburgh againft the 
executors of his predeceflbrs, for applying this fum, did undoubtedly 
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fubfift 40 years retro ; and if the claim was not loft by the?. AejgSttive 
prefcription quoad him, it could not be loft as to the corporation/" 42?a; 
This is a claim which, for another reafon, cannot be loft by the nega- 
tive prefcription. It is Hot a fum which might have been demanded 
every day, or every hour, for 40 years retro. In this cafe 10, or perhaps 
20 years, may run on, without any thing occurring to make the appli- 
cation of any part of the fum neceffary. At another time, there may 
be at once a demand for a great fum. Such a cafe cannot fall under 
the negative prefcription ; becaufe to qualify that degree of negleft 
which is neceflary to forfeit a man of his claim, it- muft have been in 
his power to make the demand every day of the 40 years. If fuch a 
claim can be loft at all, it muft be by defuetude, a total negledl for fo 
long a time as is fufficient to take away the force of an adl of parlia- 
ment. But 3/w, The negative prefcription was interrupted by appHca- 
tion from time to time of part of this fund. For inftance, it appears 
from the Duke's own Ihowing, that part was allocated to the bailie, 
part to the hangman. And payment of a part interrupts as to the 
^whole. 

This interlocutor was reverfed by the Houfe of Lords, 1 8th March 1 757. 



N^ LXXVI. I ytb January 1 755. 

Campbell of Monvsie contra Freeholdeks of the County of Stirling. 

PARLIAMENT. 

Campbell of Monzie having purchafed from Sir James Stirling of 
Gloral, the fuperiority of the lands of Kilwinnet, contained in 
one cumulo- valuation with Sir James's other lands in the parifti of 
Campfie, an application was made to the commiffioners of fiipply to 
divide the cumulo-valuation, and to afcertain the proportion to which 
Monzie's purchafe fliould be fubjeded. This was done, not by a proof 
of the prefent rent of each parcel, but by a proof of the ufe of pay- 
ment of cefs. Monzie having produced this decreet of the commif- 
fioners, as evidence that the lands of Kilwinnet were L. 400 and up- 
wards of valuation; the other freeholders objedled, that the decree 
was no fufficient evidence ; becaufe the commiffioners did wrong in 
not taking a proof of the prefent rent, which was the only proper me- 
thod for fpUting the cumulo-valuation. 

" The Lords repelled this objedion for the following reafons." 

There are three methods of dividing a cumulo-valuation. imo^ The 
real rent of the feveral parcels at the time when the valuation was 
made. 2do^ The ufe of paying the cefs, 3//^, The prefent rent. The 

Cc firft 



I02 .Dve\Q'-.FS IONS OF THE 

,• . • • • 

fu:ft;-l^.^ litidotiStedly the mod accurate method ; and is always to be 
. .••. :;pr'<i^fed where evidence can. be had. When the land-rent in Scot- 
•: : *• ' land was valued, in order to lay on the cefs, the cumulo-valuation of 
each man's property within a parifb, was undoubtedly afcertained 
from a view of the rent paid by each farm ; and €oniequently each 
farm bore a part of the cumulo-valuation, in proportion to the: rent it 
then paid. If at a diftancc.of time it comes to be impracfticable to^af** 
certain the original rent, the next beft method is ta lay. hold of 'the tifc 
of paying the cefs, which, if of a long ftanding,* is prefumptive evi4 
dence of tlie original rent*; becaufe the ufe of payment is^commonl^ 
afcertained from the real rent. The prefent rent is the worft method ; 
being a very uncertain .rule by the fludluatioa of rent., Put;'the.C9Af 
of two farms of the fame extent and, original rent, whiph belonging tQ 
the fame heritor at the time of valuation,, were valued in cumulo at 
L. 800: Both farms are feued out, and each feuar undertakes, - as he 
ought to do, cefs correfponding to L. 400 valuation. One of thgfe 
feus in procefs of time is greatly improved ; the other not at all ; by 
which means the prefent rent of thefe two feus is very unequal. Thf^ 
fuperior difpones the fuperiority of the feu which is improved ; and if 
the prefent rent were to be the rule of divifion betwixt the vender and 
purchafer, the former would have no vote ; becaufe fo much as the 
purchafer's feu is valued above L. 400, fo much under it muft the o- 
ther be valued. And yet had there been a regular divifion, » while the 
memory of the original rent remained, both muft have been entitled 
to a vote. 



N° LXXVII. I Jtb January 1755. 

Campbell of Monzie contra Freeholders of the County of Stirling. 

PARLIAMENT. 

TH E abbacy of Cambufkenneth, containing the feu-duties pay- 
able by the vaflals of Bothkjennar, being after the Reformation 
eredled in,to a temporal lordfhip in favour of the Earl of Mar, a par- 
cel of tljefe feu-duties came by progrefs into the perfbn df Campbell, of 
Monzie ; arid as the lands out of which his feu -duties- were payablei . 
were valued above L.4oo Scots, he infifted. upon this right as a fuffi- 
cient qualification to entitle him to a votK. In anfwer to this claim, it 
was premifed, that all fuperiorities of church lands are now in the 
crown ; that the vaflals hold their lands immediately of the. ciPown ; 
and confequently, that the lords of eredion who have right to the 
feu-duties, have no other groxmd to take up, but that of being ^flig- 
nees from the crown to the feu-duties. Hence k was pbjecSled^ that 4 
right to fuch feu-duties is no qualification. No man upon the a(5l 

1681 
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1 68 1 can have a qualification, unlefs he be infeft either in property or 
luperiority. The lord of eredlion or his affignee having right to the 
feu-duties, is infeft in neither. A feu-duty is hot a fubjec?tof feudal . 
Lolding : It is only the reddendo of a feudal holding. The king is fu- 
perior of the lands out of vyhich thefe ifea-duttes are |)ayable ; and qua 
fuperior he would be entitled to thefe feu-duties, were they liit by acfl 
of parliament feparated from the fuperiority, and beftowed upon a 
third party, who has thereby the precife fame right that an affignee to 
feu-dudes would have, Monzie therefore cannot qualify that he is 
vaflal to the crown in thefe feu-duties; for, in eflFedl, he is affignee 
only. Neither can he qualify that he holds thefe feu-duties as a fupe- 
riority ; becaufe the vaflals who pay thefe feu-duties, are not vaflals 
to him, but to the crown. 

" The Lords fuftained the objedion ; and found that feu-duties of 

** church lands refeifved to the lords of eredlion afford no qualifi- 

" cation for a vote.*^ 

iST. B. The feu-duties referyed to the lords of eredlion have been in ufe 
to be conveyed by infeftment; with this difference only, that whereas 
the original eredlion of church lands into a temporal lordflxip, was 
compleated by taking infeftment in. the lands to be held of the 
crown, infeftment was now'takeh in the feu-duties in place of the 
lands, and the fymbol altered from earth and ftone to a penny mo- 
ney, as in an annualrent-right. This pradlice, which has been in- 
fluenced by the reliance upon an infeftn>ent, as of all the moft fe- 
cure foirnir, is irregular, and I niay fay abfurd. For the reafon. above 
given, that feu-duties are not a feudal fubjedl that can be held of a 
fuperior, or upon which infeftment can pafs. 



N^ LXXVIIL I ^tb January 1 755. 

JRalph Dundas younger oi Manner contra Freeholder's of Stirling-- 

Jhire. 

PARLIAMENT. 

RALPH Dundas younger of Manner, with the view to an approach- 
ing eledlion of a member to ferve in parliament, was infeft by 
his father in lands of a fufficietvt valuation ; buit rcferving to the dif- 
poner his liferent, and a power to alien or burden the lands at pleaAire. 
This infeftment was exped? inore than year and day before the elec- 
tion. But thU nominal fee^ appearing doubtful, the father, about a 
month before the eledlion cajaaq. pn,, . discharged .and renounced the 
whole ' refer vations ; and this ^f^d j^as inftantly put upon recofd. 
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The Court was unanimous that Mr Dundas's infeftment being a 
" title of property^i/r^ verborum only, could ptrfe aflPord no qua- 
" lification; that he had a good qualification from the date of 
" the regiftration of the renunciation, but that this qualification 
" could not be fuftained, not having fubfifted a year before the 
*^ eleaion." 



N^ LXXIX. I Jtb January 1 755. 

John Buchanan of Carbeth contra Freeholders oi Stirling/hire. 

PAIVLIAMENT. 

A Complaint being made to the Court of Seffion by John Buchanan 
of Carbeth againft the freeholders, for fuftaining the following 
objecftion as fufficient to bar him from the roll, viz. That his infeft- 
ment was not regiftered a year before the teft of the writ for calling a 
new parliament. It was anfwered, That the objedion was juftly fuf- 
tained, being founded on the exprefs words of the ftatute 1 2th of 
Queen Anne. Replied, The claufe in the ftatute upon which this ob- 
jedion is founded, was indiredlly altered by the ftatute i6th of the pre- 
feht king ; by which every purchafer ftanding infeft year and day, is 
intitled to be put upon the roll ; and if he be upon the roll, he un- 
doubtedly is intitled to vote. 

" The Lords repelled the objedlion, and found it was not neceflary 
" that the complainer's infeftment fhould be dated and regiftered 
" a year before the teft of the writ for calling the parliament; 
" that it was fufficient to be dated and regiftered a year before 
" the day upon which he craved to be inrolled." 

N^LXXX. 3\ft y^uary lyss^ 

Competition betwixt Adam Fairholm, ^c. and Alexander Hamil- 
ton, Solicitor at London. 

COMPETITION. 

A Dam Fairholm, creditor to Captain Alexander Wilfon of London, 
took a decreet of regiftration before the Court of Sef&on, February 
1 75 1, upon his grounds of debt, and laid an arreftment in the hands 
of the Earl of Rothes, debtor to Wilfon in a confiderable fum. In the 
procefs of forthcoming upon this arreftment, compearance was made 
for Alexander Hamilton, folicitor at London, who claimed preference 
upon an aflignment to Lord Rothes's bond, granted by Captain Wil- 
fon 
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Ion to him September 1750, for a valuable confixleration. He infifted 
upon two grounds of preference ; imo^ That Captain Wilfoo, who, re- 
fiding in England animo remanendt^ is not fubje<fted to the jurifdiftion 
of the Court of Seifioa ; and coaf^quently, that Fairholm*s arreftment, 
founded on a null decree^ is equally null, zdo^ That an arreftment is 
only a prohibitory diligence, which bars the common debtor from do- 
ing any voluntary deed in its prejudice, but cannot have the effedl, 
more than an inhibition, to prevent the compleating of any right or 
deed granted by the common debtor before the arreftment. 

With regard to the firft it was premifed, That of old jurifdiftion was 
for the moft part perfonal, whence the power of repledging ; that while 
fuch was the law^ the locus oniginls was almoft the only circimiftancc 
that founded a jurifdidlion ; that as commerce came to be diflFufed, 
which formed new connecilions among different nations, and, in places 
of trade, brought a confluence from all nations, perfonal jurifdidlion 
loft ground, and at laft gave place to territorial jurifdidion. Voet dt 
Judiciis^ §91. cites many authorities to prove^ that birth fingly does 
not produce ^ forum competens^ exceptofolo majefiatis crimne. 

Captam Wilfon, though origixially a Scotftnan, has. been long in 
England animo remanendi^ by which, equally with a native, he is fub- 
je<fted to the law of England. The law of nations admits of change of 
place^ and contequently of fubjedion. It would be hard for England, 
in particular, if this were not admitted ; and it would be intolerable for 
a man who changes his country to be ftill fubjedlcd to laws where he 
has no refidence, and where he has no goods. 

But whatever may be thought in general, change of refidence has 
always been admitted in countries belonging to the fame fovereign. 
Birtk without re£dence gives no jurifdi<5lion to a iheriff ; and the cafe 
ought to be the £ame betwixt the Englifh and Scotch judges. And, af- 
ter all, is it not abfurd to give a decree agaiuft a man, which the court 
has no authority to put in execution, coajQidering that neither the per^ 
ion of the defender, nor his effedls, are within their territory ? Now if 
Captain Wil&n, cited at the market^cro& of Edinburgh,, pier and fliore 
of Leith, would not be bound to anfwer in an ordinary procefs brought 
againft him before the Cotut of Seffion, a decreet of regiftration can- 
not be more efledlual ; and confequently execution upon that decreet 
is void. 

Upon the other point it was urged, that though an aflignment in 
England is only a procuratory in r^m fuam^ as formerly in Scotland, 
which does not complete the tranfmiifion, yet that the aflignee has the 
only equitable title, upon which he, and he only, can oblige the debtor 
to. pay ; that an arreftment can be no bar to the payment, becaufe it 
only prohibits the debtor from paying to the cedent, or to any deriving 
right from him after the arreftment ; but does not prohibit the debtor 
to pay to any perfon having right prior to the arreftment. 

D d " The 
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The affignee was preferred, without diftinguifhing upon what 
ground." 



If it was upon the latter point, which appears to be well founded, it 
muft overturn an eftablifhed pradice of preferring an arreftment to a 
prior affignation not intimated till after the arreftment. 



N^ LXXXL 3 \fi January 1 755. 

Assignees, under the Commiflion of Bankruptcy, of Captain Wilfon^ 
competing with the Captains Creditors Arrefters. 

FOREIGN. 

CAPTAIN Wilson of London, having, in February 1751, ftopped 
payment, a commiflion of bankruptcy was iflued againft him 
in November following ; and, in March 1752, the bankrupt's efiedb 
were conveyed to Bradfhaw and Rofs, chofen aflignees by the credi- 
tors. Immediately upon Captain Wilfon's bankruptcy, Adam Fair- 
holm, and others of his creditors in Scotland, ufed arreftments in the 
hands of fundry perfons debtors to Captain Wilfon, and raifed forth- 
comings. The arrefters brought procefles of multiple-poinding, in 
which the aflignees to Wilfon's bankruptcy appeared for their intereft, 
and infifted for preference, as having the only completed right to the 
fubjeds in competition. It was objedled by the arrefters. That if the 
aflignees have any right, it is by the authority of an Englifli ftatute, 
which having no eflecSl extra territorium^ cannot entitle them to com- 
pete with the arrefters in the courts of Scotland, or with regard to 
fubjedls locally in Scotland. It was anfwered for the aflignees. That 
their right is not folely founded upon the ftatute, but alfo upon the 
confent of the bankrupt, who ought to grant the aflignment in favour 
of his creditors; and in law is held as the granter, if he unjuftly 
with-hold his confent. Such an aflignment, therefore, which is good 
jure gentium^ ought to be effedlual all over the world. At the fame 
time, this judicial aflignment, with regard to debts at leaft, muft even 
in Scotland be confidered as a complete cej/io injure ; becaufe here, as 
in a decreet of adjudication, the folemnity and publication of the deed 
may well ftand in place of an intimation. 

" The Lords preferred the aflignees, under the commiflion of bank- 
ruptcy, to the arrefters.** 
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In this cafe, the preference awarded to the aflignees was certainly well 
founded upon the real or fuppofed deed of the bankrupt, conveying 
his efiedls for behoof of his creditors. But let us fuppofe that a de- 
creet of furthcoming had been obtained before the bankruptcy, or 

even 
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even after the bankruptcy, before the effeds were vefted in the aflig- 
nees, I fee no ground for preferring the affignees in this cafe ; not- 
withftanding that by the Englifh ftatutes of bankruptcy, all fecurities 
granted to creditors, or obtained by them in courfe of law, are cut 
down, and all the creditors, real and perfonal, put upon an equal 
footing. This retrofpedl being merely ftatutory, could not be pleaded 
in Scotland to void any preference obtained there. 

It was pleaded for the arrefters againft the judicial afiignees, that a 
guardian to a lunatic named by tlie chancellor of England, has no 
title to fue the lunatic's debtors in Scotland ; becaufe the powers of 
the guardian are circumfcribed to England. But that cafe differs 
from the prefent ; for though the chancellor's powers are confined to 
England, a voluntary deed granted any where is effedlual every where ; 
and an affignment granted in confequence of bankruptcy, is in effect 
a voluntary affignment, which I prove thus : A judical affignment, in 
favour of a bankrupt's creditors, is in itfelf a rational deed Jure gen- 
tium. It is for the mofl part granted with confent of the bankrupt 
himfelf ; his concurrence is required and expeded ; upon which he is 
entitled to certain privileges. And as it is his duty to co-operate with 
the judge, his creditors mufl not fuffer by his obflinacy. Though he 
forbears to confent, he is juflly held as confenting. 



N^ LXXXIL ^tb February 1755. 

Magistrates of Montrofe contra Scott of RoJJie. 

FERRY-BOAT. 

SCoTT of Roffie having right to a ferry upon the river of Southefk, 
oppofite to the town of Montrofe, found it neceffary upon the in- 
creafe of wheel-machines, and upon other rational confiderations, to 
heighten the accuflomed fare. And for that end he applied to the 
quarter-feffions, and obtained their authority to exacfl the feveral fums 
contained in a table laid before them. A bill of fufpenfion, offered 
for the town of Montrofe, being refufed by the Ordinary, the matter 
was brought before the Court by petition, which, with the anfwers, 
being advifed, the Court were pretty unanimous in the following 
points, imo^ That the grant of a ferry implies a power of impofing 
a duty pro opere. 2^, That a ferry is a patrimonial right upon which 
moderate profits may be made. 3//(?, If exorbitant duties are laid on, 
they may be regulated by the juflices, to whom the infpedlion of fer- 
ries, as well as of highways, is committed. 

*' Upon the whole, the duties in this cafe were not reckoned exor- 
" bitant ; and, therefore, the Court was of opinion, that the Or- 
*' dinar y did right in refufing the bill.'* 

N^ LXXXIIL 
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N^ LXXXIH. 1 itb February i JSS* 

Daughters of William. Lord Forbes, and their Husbands, contra 

Jam^s Lord Forbes. 

DEATH-BED. 

BY contxaca of marriage betwixt William Lord Forbes and Dorothy 
Dale his promifed fpouie, executed at London September 1720, 
he became bound to provide his laod-eftate to the heirs-male of the 
marriage ; whom failing, to his other heirs-male; And as by this con^- 
tra<5b the Lord Forbes put himfelf and his heirs under a limitation not 
to alt^r the order -of fucceffion, nor even to contracfl debt in prejudice 
of the heir-male of the marriage, it was thought reafonable to referve 
a power for providing the yoimger children, which was done in the 
following words : ** That in cafe there fliall be an heir-male of the 
** intended marriage, and one or more yoimger children, it ihall be 
^' lawful for the faid Lord Forbes, at any time in his life, ac etiarn in ar^ 
*' tkulo mortis^ to make fuch provifions to the faid yoimger child or 
" children as he fliall think fit ; and therewith to afied and burden the 
*' forefaid lands and eftate, provided the fame do not in whole exceed 
** the fum of L. 3000 Sterling, to be divided as Lord Forbes fliall 
** diretSl. And in cafe Lord Forbes fliall die without making fuch 
provifion, or fliall not charge the eftate with the whole fum of 
L. 3000 Sterling for that purpofe, it fliall then be lawful to the faid 
Dorothy Dale furviving, to charge the eftate with the faid fum of 
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** L. 3000, or fuch part thereof as fhall not be charged by the faid 
*• Lord Forbes ; to be proportioned among the younger children as 
** flie fliall think fit." 

The marriage diflblved by the death of Lord Forbes in the year 
1730, leaving a fon and three daughters. Whilie he was upon death- 
bed» though perfectly found in hi? judgment, he executed a bond of 
provifion to his three daughters for L. 2000 Sterling, payable at the 
firft term after majority or marriage, with intereft from his deceafe^ 
" Declaring that in cafe of the deceafe of any of his daughters before 
" the term of payment, her provifion fhould return ta his fon and 
" heir; whom failing, to the furviving daughters." The fon died 
under age, without being entered ; by which the fiicceffion to the 
landKeflate provided as a&refaid to heira-male, opened to James the 
prefent Lord Forbes his uncle. 

In the year 1753, an adtion was brought againft the prefent Lord 
Forbes by two of his brother*s daughters, only now furviving, for pay- 
ment of the above-mentioned L. 2000, contained in the bond of pro- 
vifion granted to them by their father. The bond was objeded to, as 
granted upon death-bed ; and as the defender had taken up the fuc- 
ceffion 



COURT OFSESSION.^ 109 

ceflion, and fubjedled himfelf to the debts upon the faith of a tranf- 
a<5tion made with the mother, which would have made matters pretty 
cafy could flie have bound her daughters, there was no avoiding 
liftening to the objeAion with fome degree of favour. It was undcr- 
ftood that this claim of L. 2000, with intereft from the 1730, would, 
with the other debts, do more than exhauft the eftate ; and to this na- 
tural, perhaps honeft prepoiTeffion, more than to the point of law, I 
afcribe the interlocutor fuftaining the defence of death-bed, and af- 
foilzieing the defender. 

I have chofen, however, to mark the decifion, in order to fet forth 
what occurred to me upon the point of law; which may be ufeful in 
other cafes, where the influence of favour is lefs. 

In the Jirft place I urge. Why ought not a provifion to children be 
^eflTedhial though on death-bed, when a provifion to a wife in the fame 
circumftances is effedlual ? Can the heir qualify any juft or legal pre- 
judice by a deed, to grant which his predecefFor is bound in confci- 
ence and by the Jaw of nature ? ^do^ A man on death-bed may adjudge 
for payment of moveable debts due to him ; or he may take an he- 
ritable bond:; both of which are prejudicial to the Icgitim. Strange 
that he can hurt the younger children on death-bed; and yet be bar- 
red from doing them common juftice! Further, he may on death- 
bed charge for payment of an heritable bond, which is indireAly pro- 
viding his younger children ; ftrange that he cannot do this diredly ! 

So far in general. I now ajJply myfelf more particularly to the cir- 
cumftances of this cafe. If a man wanting to get fr^e of the reftraint of 
death-bed, ihall take his heir bound before hand to ratify any deed 
that he fliall grant even upon death-bed ; fuch a tranfacftion, which 
has no other intendment but to evade the law of death-bed, ought not 
to be countenanced. For. the fame reafon, if a man difpone his eftate 
to his heir alioqui fuccejfurus^ referving power to alter in articulo mortis^ 
fuch a deed will not be more effedual than the former. 

A deed done to benefit the heir is in a very diflferent cafe ; as for ex- 
ample, where a proprietor of a land-eftate makes a regular entail, li- 
miting himfelf not to alter the order of fucceflion, not to alienate, and 
not to contraift debt above a certain fum. In this cafe, the heir who 
is benefited by the deed cannot quarrel the contradiing of debt within 
the extent mentioned, even fuppofing more or lefs of the debt to have 
been contrafted upon death-bed. This proceeds from the very nature 
of the law of death-bed. It is the privilege of the heir, that the pre- 
deceffor cannot hurt him by any deed done on death-bed. But in the 
cafe fuppofed, the heir is not hurt. The entail is certainly not a pre- 
judice to the heir: On the contrary, it is greatly beneficial to him. 
And if fo, no deed done in terms of the entail, and in purfuance there- 
of, can be qualified to be prejudicial to the heir. It will be obferved, 
that I lay no weight upon the circumftance of referving power to con- 
lra£fc debt upon* death-bed. Such a claufe is in itfelf good for nothing; 

E e . becaufe 
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becaufe no man merely by his own will can free himfelf from limica* 
tions impofed upon him by law. The argument proceeds, not upon 
a declaration of will, but upon the nature of the deed ; which, upon 
the whole, taking in all circumftances, is beneficial to the hein 

The cafe fuppofed approaches near to the real cafe. William Lord 
Forbes, limited himfelf by an entail in favour of the iiFue-male of the 
marriage, not to alter the order of fucceifion, nor to contradl debt a*- 
bove the fum of L. 3000. This deed was extremely beneficial to the 
heir-male of the marriage, who therefore could not quarrel the prori- 
fions made to his fillers within the L. 3000, though granted upon 
death-bed. It is true, the fame limitations were not extended in fa- 
vour of the prefent Lord Forbes. But then it will fcarce bd maintain-^ 
ed, that thefe proyifions, efifedlual againft the immediate heir, can be 
challenged after hjs death by the next heir. 

To illuftrate this argument, let us fuppofe William Lord Forbes had 
left.L. 10,000 of a moveable eftate, this eftate would have ddcended. 
wholly to the heir; becaufe the daughters were cut out of their legi- 
tim by the bond of provifion, whether they were willing to accept of 
it or not ; according to the decifion that a legitim may be excluded in 
a contradl of marriage. This {hows the palpable injuftice of the ob^ 
jedion of death-bed. The heir takes the advantage of this bond of 
provifion, when it is his intereft to bar the younger children from their 
legitim ; and yet this bond is not good againfi: him, if he find it bis 
intereft to reduce it as upon death-bed. This would be unjuft and 
iniquitous. If the bond be good for the heir, it ought to be good a- 
gainft him. 

In the next place, I confider this cafe in a different view. If in a 
marriage-contraA a certain fum is provided for the younger children, 
this provifion muft in all events be good againft the heir. But then 
there is an apparent inconvenience in fuch a fettlement, by making the 
children independent of their parents* This inconvenience is remedied 
by converting the burden into a faculty. Therefore, when fucE a 
thing is done in a contradt of marriage, it muft, from the fiituation of 
the parties, be confidered as done merely in this view, and not to af^ 
ford any advantage to the heir* With regard to him, it ought ftill to 
be confidered as a burden, and confequently that he cannot objed to 
the modification, though upon death-bed. And the great- anxiety 
fhown to make the whole or part of this fum efie^ual to the children 
in all events, confirms this conftruAion ; a faculty being given to the 
mother to modify the provifions, in cafe it fhould be negledted by the 
father. What then is the confequence of finding that a faculty in this 
cafe cannot be exercifed on death-bed ? Plainly this, to oblige parties 
in their contracts of marriage to make diredl provifions for their chil- 
dren, notwithftanding the inconvenience of making them indepen- 
dent, — ^hurtful to parents and children, without producing any good 
to the heir. 

I 
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I add, that this conflruiflion of a faculty to proYide younger chil- 
dren is not a novelty in our practice, witnefs the following^ decifion. 
^^ A father having difponed his eftate to his eldeft ion in his contradl 
** of marriage, referving to himfelf a power to burden the eftate with 
** a certain fum for provifions to his younger children ; this very claufe 
*^ was found to produce adtion to the younger children againft thdir 
" brother, though the father died without exerdiing the faculty. 
" Gasfordj 15th February 1673. Graham contra Laird Morphey." 
This decifion is evidently founded upon the above principle. With 
regard to the heir the provifion is confidered as a burden, to which he 
muft be fubjedied, though the father fhould make no deed in confer 
quence. But with regard to younger children, it is only confidered as 
a faculty fo far as to give the &ther power, within the fum mention-* 
ed, to give them more or lefs at his pleafure. 

3//0, What in my apprehenfion cuts down entirely in this cafe the 
heir's privilege of death-bed, is the faculty beftowed upon the rcliA to 
burden the eilate with L- 3000 for the younger children, in cafe the 
&ther fhould negledl to exercifc the faculty. Hence it appears to me 
extremely clear, that the heir cannot qualify any prejudice by the bond 
of provifion for L. 2000, executed by the father on death-bed. On the 
contrary it was diredHy beneficial to the heir, by depriving the mother 
of her faculty of burdening the eftate to the extent of L. 3000. 

This judgment was accordingly reverfed in the Houfe of Lords, 



N^ LXXXIV. ^otb February 1 755. 

Sir William Dunbar and others contra John M*Leod younger of 

M^Leody and others. 

EXECUTION. 

A Double election of magiftrates and councillors in the burgh of 
Forres, occafioned a procefs at the inftance of the one fet, headed 
by Sir William Dunbar as provoft, againfl the other fet, headed by 
M*Leod younger, for declaring their own eledion and voiding the 
other. The following no procefs was moved. That the, execution of the 
fummons againft Sir Ludovick Grant one of the defenders is void ; 
becaufe though it recites the names of all the purfliers ; none of the 
defenders are fpecially mentioned, except Sir Ludovick Grant himfelf, 
and the faid John M'Leod. With regard to the other defenders, there 
is nothing but a general defcription in thefe words : " And the other 
" perfons within named and defigncd." And that this was a total ob- 
jedlion the a<5l 6. pari. 1672, was appealed to, ordaining, ** That all 
" executions of fummons Ihall bear exprefslyxht names and defignations 
" of the parties, purfuers and defenders, and that it fliall not be fuffi- 

" cient 
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" cicnt that the fame do relate generally to the fummons, otherwifc 
" the execution fliall not be fuftained." 

It was anfwered, That the ftatute i& not applicable to the prefent 
cafe, where the execution is written upon the back of the fummons; and 
upon that account cannot refer to any other defenders but thofe named 
in the fummons. This will be evident from confidering the indudlivc 
caufe of the ftatute, as vouched by Sir George M*Kenzie in his obfer- 
vations upon it. Executions originally were indorfed upon the fum- 
mons, which produced the following curt ftile, " That the meffen- 
" ger cited the parties within expreffed." It became ufual afterwards 
to write the execution on a paper apart, without altering this curt 
ftile, which was not only a blunder, but in fome cafes furnifhed an 
opportunity to fraud by applying to a fummons that never was execu-» 
ted, an execution of a deferted fummons. This artifice had been carried 
fo far as even to interrupt the negative prefcription of 40 years. To 
prevent this abufe the above mentioned claufe in the ftatute 1672 was 
calculated. It is true, the words are general, comprehending all exe* 
cutions without exception. But then the words ought to be limited to 
the purpofe and intendment of the ftatute, which was never meant to 
comprehend the prefent cafe. For it is evident, that an execution writ- 
ten upon the back of the fummons, muft relate to that fummons and 
to none other. 

" The Lords repelled the objedlion." 

One fliould imagine that it did not require an a<Sl of parliament to 
corre<fl the abufe above mentioned. An execution upon the back of a 
fummons, bearing a citation of the parties within expreffed, is not at 
all ambiguous. It contains the fame certainty as if every one of the 
defenders were mentioned nominatim in the execution. But fuch an 
execution on a paper apart has no certainty. It may apply to any 
fummons whatever, and affords no evidence of a citation of the defen- 
ders contained in the fummons to which the purluer is pleafed to ap- 
ply It. Upon this account fuch an execution ought not to be regarded 
by a court of juftice ; and had it been difregarded, the above claufe in 
the ftatute would have been unneceffary. 
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N° LXXXV. j^b March 1755. 

Trustees for the Creditdw of Thomas Renton conira Robert 
Baillie, Merchant in Edinburgh. 

FOREIGN. 

SIR Thpwas Renton, refiding in London, having granted a fac- 
tory to Mr James Baillie, writer to the fignet, for levying the inte- 
reft of bonded money due to him in Scotland, an accompt was fitted, 
London, 6th June 1733, and the docquet, regularly fubfcribed, acknow- 
ledges a balance of L. 108 : 16 : jeo Sterling to be due to Sir Thomas. 
Of even date, Mr Baillie grants a promifTory note to Sir Thomas, re- 
ferring to the fitted accompt, and promifing to pay to Sir Thomas or 
order, at his houfe in London, Martinmas then next, with intereft from 
the date, the faid balance of L. 108 : 16:10 Sterling. Mr Baillie*s 
fadlory was continued to him aftpr this clearance, till Sir Thomas died 
in the year 1 740, without a fecond clearance ; and Thomas his fon 
being theji young, no demand was made upon Mr Baillie ; but after ||is 
death, a proc.efs w^ brought againft his fon Robert Baillie. 

To the proroiflpry note it was objeiS^ed, That being granted in Lon- 
don, and payable in l^pxidon, it muft be regulated by the Englilh fta- 
tute of limitations ; and therefore, that no claim can be fuftained upon 
it after fix years. ^ 

TVP feparate anfwers were made ; imo^ That the prefent claim, 
founded upQn a promiflTory note granted for the balance of a fitted ac- 
cqmpt, is not comprehended under the flatute of limitation ; the words 
of wl^icl^ are : *' All actions of accompt and upon the cafe, all anions 
•* of (^eb.t grountlcd upon any lending or contradl without fpecialty, 
** aU 4^rpn$ of debt for arrearages of rent, ^r." And to clear this it 
was obferved, th§t the (latutp is (triiflly interpreted, and is not extend- 
ed t9 ^y c^fp whicfe is not exprefled ; witnefs an action of debt for an 
efcape, s^p s^^on of df tit for a fine, an a<5lion of debt for a legacy, an 
adlipn of debt ag^iuft a tniftee, lione of which come within the ftatute. 
N^y it h^s be^n found, that an action of debt on an award is not with-^ 
in the itatute ; becaufe the ftatute relates only to an adlion of debt 
^ri^ng on a contract or lending K Now, fuppofe Sir Thomas and Mr 
BaiUi? had chofeo arbiters to determine their differences, and an award 
had been given for the fame fum that w^s agreed to be the juft balance 
by the parties themjTelYes j it cannot be thought that the balance ftruck 
by the parties will fall under the ftatute, more than if it had been 
ftruck by arbiters. 

2//(?, By the 4th and jth Anna^ cap. 16, it is enabled. That the fix 
years Ihall not run where the perfon againft whom the claio) lies is be- 
yond feas. The rcafon is, that the legiflature intended only to limit 

F f certain 

* See Bacoa*s Abridgementy Vol. III. p. 508, 509. 
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certain claims when there was a remedy within the kingdom, in cafe a 
debtor refufed to do juftice ; and did not mean to forfeit the debt if 
the creditor did not follow his debtor in all his wanderings through 
foreign countries. Now this reafon applies to Scotland as well as to 
parts beyond the fea. It is not doubtful that Scotland would have been 
comprehended under the exception, had it been thought of ; and it is 
the province of a court of equity to fupply the defe<5l. 

" The Lords, chiefly for the reafon lafl: given, repelled the objedion 

*' or defence ; and found. That the ftatute of limitation does not 

*' apply to this cafe." 



N^ LXXXVI. ytb March 1755. 

John Herries, Merchant in Rotterdam contra Mefirs Liooerdales 

Merchants in London. 

M E D I r A r I F U G JE. 

JOhn Herri fs, merchant in Rotterdam, in the courfe of dealing 
with Meflrs Lidderdales in London, having allowed bills drawn 
upon him for a confiderable value to be returned upon them, wrote 
them a letter from Rotterdam, September 1754, ** appologizing for 
** what was paft, promifing pundlual payment in time coming, inti- 
** mating that he intended to go for Scotland to gather in his eflFeds 
*' there, and that he would fee them in his return ; but promifing to 
^* advife them before he fet out, and to leave a procuration.** The 
Lidderdales were alarmed when they heard that their debtor was re- 
tired from Holland, without giving them notice according to his pro- 
mife, and without leaving a procuration. Finding that he was in Scot- 
land, they gave a commiflion to Thomas Carlifle, writer in Dumfries, 
to ufe all execution for their fecurity. John Herries was accordingly 
apprehended, upon a warrant from the Iheriff, and examined ; and the 
fa(5ks above fet forth appearing to be true, the flieriflp " ordained him 
** to be incarcerate in the tolbooth of Dumfries, there to remain till he 
** fhould find fufficient C2i\\X\ovi judicto Jijii et judicatum folvV^ This order 
was put in execution in the mildeft manner. John Herries was kept 
in the meflenger's houfe for many days, and not put in prifon till it 
was found that his friends could not be prevailed upon to interpofe for 
him. This matter being brought before the Court of Seffion by a fum- 
mary petition and complaint ; the Lords were generally of opinion, 
that in the cafe of a meditatio fuga^ it is irregular to demand caution, 
hoxh judicio fifti zxA judkatum Johu But they were of opinion, that 
the ,circumftances of this cafe entitled the Lidderdales to demand cau- 
iionjudicioft/IL And accordingly an interlocutor was pronounced, ad- 
miting the complainer to his Hberty, upon finding czxxxxon judiciojifti. 

N.B. 
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N. B. The caution which may be exadled from ftrangers apprehended 
within burgh is ovAy judicio ftfti. Ad of federunt, i8th December 
1613. 



N^ LXXXVIL I ^tb June i JSS^ 

Competition betwixt Lieut. DuNCAK Campbell and Neil M'Vicar. 

ADJUDICATION and APPRAISINa 

LIEUTENANT DuNCAN CAMPBELL having ptiTchafed the eftate of 
Kiman, by a minute of fale from Robert Campbell, apparent heir 
thereof, did, upon the 3d July 1744, deduce an adjudication in imple- 
ment of the minute. On the 26th Auguft 1747, he obtained from Sir 
James Campbell fuperior, a charter upon his adjudication ; and, upon 
the I ft September after, was infeft. 

Neil M*Vicar being creditor to the faid Robert Campbell in a confide- 
rable fum due by bond, led an adjudication of the eftate of Kirnan 
upon the adt 1672, bearing date loth July 1 744. The adjudication was 
followed by a charge againft Sir James Campbell the fuperior, 27th May 
1745 ; and in this ftate the adjudication was produced in procefs, with- 
out being compleated by infeftment. 

In a ranking of the creditors of Kirnan, M^Vicar infifted that his ad- 
judication fliould be Tzokcdparipajli with the Lieutenant's adjudication 
in implement. His reafon was, that .the fame equity which afibrds a 
pari pajfu preference among adjudications for payment of debt, applies 
to adjudications in implement j that though the adt 1661 be mute as to 
adjudications in implement, the reafon is, that fuch adjudications were 
at that time unknown ; that they were afterward introduced into prac- 
tice, ih imitation of the common ftatutory adjudications or appraifings ; 
and are therefore not entitled to a higher privilege than their pattern. 

Anfwered, It is a miftake to affirm that adjudications in implement 
were introduced after the 1661. They ^rt of as old a ftanding as ad- 
judications cognitionis caufa ; and both of them were known in pradlice 
more than a century before the reftoration. By the a6l 1 66 1 , appraifings 
for debt were brought in pari pajfu^ as alfb adjudications cognitionis caw 
fa. But not a hint of adjudications in implement, though thefe at that 
period were no lefs cuftomary than adjudications cognitionis caufa. Nor 
was this an overfight in the legiflature, who could not but fee that an 
adjudication in implement, and an appraifing or an adjudication for 
debt, are not capable of zpari paJfu preference. 

" The Lords preferred Lieutenant Duncan CampbelL" 

N^LXXXVIIL 
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N^LXXXyill. ' 26tbyunei7S5.^ 

Gilbert Maiblti^ contra Agnew oi Sheucban. 

HERITABLE and MOVEABLE. 

THE quefliion debated betwixt thefe parties, was, Whether bygone 
feu-duties accrue to the heir or executors of the deceafed fuperior. 
By many decifions, thefe ^re fpund ijn^oyp^bje. But tjiefe deciiions not- 
withftanding, it was found, 29th July 171 8, Wilfon fo»/r^z Bell and 
Grant, ** That bygone feu-duties ire a burden upon the heir, and th^ 
" he has no relief againft tbp executor, becaufe they arife from the feu- 
" contradl, the terms 'vyhereof, the heir onjy is liable to implement/? 
And this decifion vras urgf d as the lateft precedent in this cafe ; for if 
the heir of a vaflal is liable ^ ultimately for the bygone feu-dutics, it 
muft follow that they belong to the heir of the fuperior. This diver- 
fity of opiniorj in the Court, occafioned a hearing in prefence, in order 
to fettle the point ultimately. And for the heir, two things were cKirf- 
ly infilled on, .i^6>. That the feu-duty, like perfonal fervice, is paid in 
recognitionem feudi ; and therefore to the fuperior only. 2^/0, That a no- 
yodamus by the fuperior in a charter to his vaflal, is held by all pur 
writers as a difcharge of all the bygone cafualties, including fei^-duties; 
which fhows the heir's right to fuch arrears, as no man can difcharge 
what he has no right to. 

The Co|irt, jiotwi^hftanding, preferred the executor. And tlje rea- 
fons which prevailed, follow : 

The rule of hvf refpqdlifig arrears is, that they are confidered as in 
the pocket of the creditor, and confequently as part of his executry. 
The law, in fpliting the eftate of a deceafed betwixt his heir and exe^ 
cutor, fuffers not chance to govern. It fuppofes every thing to be per- 
formed, which ought to have been performed ; and will not put it in' the 
power of a dilatory debtor to hurt the executor. This, in reafbn as 
well as in good policy, makes it; a rule that aU arrears go to the execu- 
tor of whatever kind thefe be. 

A feu-holding js very ancient in our law. Originally the feu-duty 
was the full rent payable in com, as all our rents originally were. A 
feu differed nothing from a location, except with regard to the time of 
endurance. In this view, there could be no queftion originally tha^ 
bygone feu-duties, being arrears of rent, did belong to the executor. 
And if fq, the fame rule mufl; obtain at prefent, though feu*^dnties be 
commonly paid in money, and in eflPedl are a quit-reAt. 

Bygone blench-duties go to the executor of the fuperior. Durie^ 
1 6th February 1627, Lord Semple contra Blair. Bygone ward-duties, 
and bygone nonentry duties, limited to the new extent, go the fame 
way ; for neither of thefe require a declarator. In a feu-holding, the 

feu* 
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feu-duty, during the nonentry of the heir, belongs to the fuperior qua 
nonentry-duty ; and if nonentry-duties belong to the executor, there 
is no reafon that this particular nonentry-duty fhould belong to the 
heir. Why not alfo feu-duties arifing when the lands are full. In 
England accordingly, there is no doubt that the arrears of feu-duties 
go to the executor of the fuperior. 32 Hen. VIIL cap. 37. 

A fuperior is not by law obliged to enter the heir of his vaflal, till 
the bygone nonentry-duties are paid up, and, in particular, the by- 
gone feu* duties. Hence it is, that a precept of clare conjlat granted to 
the heir of a vaflal, implies, that all the bygone nonentry-duties, 
which can be claimed by the fuperior himfelf, are tranfa(5led and dlf- 
charged.. This is the cafe of the Earl of Caflils contra Lord Barge- 
nie, February 1682. But this decifion does not fay, that a precept 
of clare conftat implies a difcharge of feu-duties, which were due be- 
fore the right commenced of the fuperior who grants the precept. 
Stair y page 198, handles a novodamus as implying a difcharge of by- 
gone cafualties : But he does not fay, that it will difcharge any cafu- 
alties due to a predeceflbr. 

The argument for the heir, that feu-duties are paid in recognitionem 
dominiij is naught. Rents are paid in recognitionem dominiii fo are 
blench-duties, ward-duties, ^c. yet thefe, when in the fuperior's poc- 
ket, go to the executor ; and they are fuppofed to be in his pocket af- 
ter the term of payment. 



N^ LXXXIX. 27/A yune 1755. 

Christian Smith contra James Grierson. 

PROBATION- 

IN a declarator of marriage, at the inftance of Chriftian Smith, 
daughter of John Smith ijierchant in Brichen, againft James Gri- 
erfbn merchant there, the fads fpecified in the libel as relevant to in- 
fer the conclufion were, that the purfuer, a young woman living in 
family with her father and mother, was addreffed by the defender in 
the view of marriage ; that, with the permiffion of her parents, he 
tad free accefs to her in her father's houfe, as is ufual in a courtfhip 
upon a matrimonial footing : That this intended marriage was a com- 
mon fubjecSl of converfation in the town of Brichen : That the pur- 
fuer and her parents communicated to fome of their friends the pur- 
pofe of marriage : That the defender did the fame ; and when joked 
by his companions, made no difficulty of owning the fadl: That 
while preparations were making for the marriage, the purfuer, put o£F 
her guard by what fhe judged a certain proiped of marriage, was 
tempted by the defender to yield to his embraces, upon the plaufible 

G g pretext^ 
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pretext, that having plighted their faith they were hufband and wife 
in the fight of God< and that the celebration would foon follow. 

The copula^ in confequence of which a child was brought into the 
world, was admitted. The defender refted his defence upon this, That 
he had made no. promife of marriage. The commifTaries pronounce4 
an interlocutor, finding " the previous promife of marriage by the 
** defender relevant to be proved by writ or oath only." The caufe 
being advocated to the Court of Seflidn, the purfuer complained that 
the interlocutor did not apply to the cafe. It was admitted for her, 
that a promife of marriage, which muft be followed with a copula in 
order to make a marriage, cannot be proved otherwife than by writ 
or oath ; but that the prefent cafe muft be regulated by other princi- 
ples. A man who commences a courtfhip to his equal, in the view of 
marriage, never has an opportunity to make a promife of marriage. 
His will and inclination are underftood: The only point is to obtain 
the woman's confent, which is to be done by folicitation, not by pro- 
mifes. A man in the way of regular courtfhip, is in reality as much 
engaged as he can be by the moft folemn promife y and therefore fuch 
a courtfhip, with a fubfequent copula^ ought to bind him to celebrate 
the marriage no lefs than a promife does. The only queftion is about 
the mean of proof. A promife of marriage is juftly confined to writ 
or oath. A woman has it in her power to demand a promife in writ- 
ing ; and if fhe truft to a verbal promife, it is her own fault. In a 
regular coUrtfhip there never can be termini babiles for demanding any 
voucher in writing ; and therefore, if a regular courtfhip with a coptda 
be relevant to oblige a man to make good his engagement, the court- 
fhip and various circumftances muft be probable by witneflfes, as the 
only mean of proof. ' Nor is oral teftimony fo dangerous in this cafe, 
as in a promife of marriage. A^regular courtfhip muft always.be open, 
and attended with many circumflances that are publicly known. 

The judges were much divided, and crofs interlocutors were pro- 
nounced. But the final judgment was, to remit to the commiflaries, 
with this inftrudlion, that before anfwer to the relevancy, they ihould 
grant a proof by witneffcs. 

This point appears to me extremely delicate. It probably will be 
thought by many, that our law has already gone too far, when it 
makes a promife with a fubfequent copula a good foundation for the 
inter pofition of the judge to make the marriage eflTeftual; and thit to 
extend the law to fimilar cafes, would in all probability be attended with 
corruption of manners. Why fhould any encotiragement be given to 
women to lay fnares for men, in order, by the interpofition of the 
judge, to hook them into marriage ? A fad refource, even where the 
plot fucceeds ; becaufe a forced marriage never can be comfortable to 
either party. And whether it fucceed or no, is ruinous to thecha- 
radler, and deftrudlive of virtue. This weighs in the one fcale. But 
let us examine whether greater weight may not lie on the other. Judges 

ought 
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ought to be upon their guard, while they endeavour to reprefs the 
machinations of the female fex, not to give too great encouragement 
to the other fex. Every one muft be fenfible how unguarded 
the virtue muft be of a young creature during courtfhip, and what re- 
liance flie has upon a man to whom fhe has innocently engaged her 
affecflions. It is not in the power of law to guard her fufficiently in 
fuch ticklifh circumftances, otherwife than by making it dangerous for 
the lover to make any attempt upon her. When fuch a crime is com- 
mitted, the man has no other means to repair the honour of the wo- 
man he has injured, but to complete the marriage. And if he add crime 
to crime by leaving her in mifery, the law juftly interpofes, and forces 
him to make that reparation, which in good confcience he is bound to 
make of his own accord. Taking thus a complete view of the matter, 
and of what prefents itfelf to the eye on either fide, the refult feems 
to be this. That the punifhment ought to reft upon the guilty perfon 
alone. If the man be the aggreflbr, let him be punifhed with mar- 
riage. If the woman be the aggreflbr, and the fnare is laid by her, 
let her be entangled in her own fnare, as a juft punifhment upon her. 
The man in this cafe is not bound in confcience to give her the repa- 
ration of marriage ; and the law ought not to compel him. To apply 
this rule to the prcfent cafe, the circumftances oflFered to be proved re- 
move all fufpicion from the woman, and afford real evidence that the 
man was the aggreffor. In a regular courtfhip, where a man offers 
kimfelf in marriage, the woman can have no occafion to lay any plot 
for enfnaring him ; and for this reafon, cfpecially, I have no doubt 
that the interlocutor is well founded. The judges who diffented, 
doubted not of the competency of a proof by witneffes, fuppofing the 
fadls libelled relevant to infer marriage. But being afraid of confe- 
quences, gave their opinion, that a courtlhip cum copula is not relevant 
to infer marriage, even though both ftiould be admitted. 



N^XC. ^ytbyuneijsS- 

John Steuart-Nicolson of Camock contra George Houstoun of 

Jobnjion. 

HEIJl APPARENT. 

DAme Eleanor Nicolfon executed an entail of her eftate in favour 
of Margaret Shaw, her only daughter, and the heirs-male of her 
body; whom failing, 55ff. ; and with refpedl to the produce of certain 
funds, which afterward were made effefhial to the extent of about 
L. 2006 Sterling, taking her daughter bound to purchafe land with the 
fame, and to annex the land purchafed to the tailzied eftate ; or to lay 
out the fame upon fufficient fecurity till a purchafe of land fhould of- 
fer. 
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fer. Margaret Shaw after her fucccffion lent the fum to Lord Napier 
upon an heritable bond ; and the money being returned to her, fhc 
was forced to lend it out upon perfonal fecurity. Margaret Shaw, af- 
terward Lady Houftoun, died 31ft January 1750, leaving a fon, Sir 
John Houftoun, her heir of entail in her land eftate ; and in that qua- 
lity alfo heir to the faid fum of L. 2000 deftinated for augmenting the 
entailed eftate. Sir John furvived his mother not above a year and a 
half; and having bequeathed all his moveables to George Houftoun of 
Johnfton, he died without making up titles to the deftinated fum. 
This produced a queftion betwixt Johnfton, the executor, and John 
Steuart-Nicolfon the heir of entail, with refpedl to the intereft oif the 
deftinated fum, arifing betwixt the death of Lady Houftoxm and that 
of her fon Sir John. 

It was pleaded for the heir of entail, That his predeceflbr Sir John 
having died in apparency, had no title either to rents or annual-rents 
arifing during his pofleflion ; that however the tenants or debtors pay- 
ing to an apparent heir may be fafe upon their bona fides \ yet as "to 
rents or intereft unuplifted thefe are not in bereditate jacentc mobilium of 
the apparent heir, but remain as part of the ftock not feparated from 
it, and of courfe accrue to the next heir who makes up a title to the 
ftock. 

It was pretnifed for the eiecutor of the apparent heir, that this 
entailed money, though lying out upon moveable bonds, muft, with 
refpeft to the prefent queftion^ be coniidered as a<5lually laid out in 
terms of the deftination j upon this principle, that in dividing the de- 
fundl's eftate betwixt the heir and executor, chances are not regard- 
ed, but every thing is fuppofed to be done which ought to be done. 
Suppofing now the entailed money to be lying upon real fecurity, as 
it once was in the hands of Lord Napier, it was urged for the executor, 
that by the analogy of law, the intereft arifing during Sir John Hou(^ 
toun's apparency, muft be regulated in the fame manner with the ar- 
rears of land rent. 

This led to. the general point, upon which it was obferved, that 
rents arifing during the apparency of the vafTal, do not in ftridl law 
belong to the heir apparent, but to the fuperior as nonentry-duties ; 
and therefore can neither defcend to the next heir nor to the executor 
of the apparent heir. The apparent heir indeed has an intereft in the 
rents by the favour of the law. In compting with the fuperior before 
declarator of nonentry for thefe rents, he is protected from being fur- 
ther liable than for the retour duties, thefe by a favourable conftruc* 
tion being fuppofed the full rents. This is a legal tranfa(5lion betwixt 
the fuperior and the heir apparent of his vaflfal, which of courfe miift 
entitle the latter to hold for his own ufe, the benefit he makes by this 
tranfaftion. In this view it makes no diflFerence whether the whole 
rents be levied yea or no. The whole belongs to the fuperior in 
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llrid kw ; and the legal tranfadlion transfers from the fuperior to tlie 
heir apparent, the rents fo far as they exceed the retour duties. 

zdoy It is admitted, that an heir apparent has an adlion of mails and 
duties againil the tenants, • and by that a<5lion can compel them to pay 
the rents to him. If fo, the right which the heir apparent in poffeffion 
has to the rents, is not in any circumftance inferior to that of an heir 
entered ; for what has the latter more than a procefs for payment ? In 
particular, the rents unuplifted muft belong to the former as well as to 
the latter, becaufe in every queftion betwixt the heir and executor, 
every fum is fuppofed to be uplifted which ought to have been paid ; 
and it would be abfurd that a delay of payment, perhaps after a pro- 
cefs, fhould have the effedl to diminilh the executor s claim. 

Suppofe an apparent heir afligns his rents to his creditor, and dies 
l)efore the rents are levied by the creditor. What if the apparent heir 
die after he has commenced procefs againft his tenants, or after ob- 
taining decreet ? 
-^ Does not the Court every day give fadlories to uplift the rents of ap- 
parent heirs who are infants or abroad ? This would be ralh, if fuch 
a ftept were to aflFed the interefts of the heir and executor. 

The Lords found that the bygone intereft t)f the entailed money 
** from the death of Lady Houftoun to the death of Sir John her 
" fon, belongs to Sir John's executors ; and therefore preferred 
George Houftoim of Johnfton to John Steuart-Nicolfon, 



i( 



4€ 



Cr£ORG£ HiLX, Baker in London contra Alexandei^ Hill, Tenant 

in IncbmicbaeL 

PRESUMPTION under tie SeSion 
Donatio non Prefumitur^ 

ALEXANDER Hill, tenant in Inchmichael, Martinmas 1748, lent 
1400 merks to five merchants in Dundee, upon their joint bond, in 
which ** they grant them to have borrowed and received from the faid 
^^ Alexander for himfelf, and in name and behalf of David Hill mari- 
"** ner, his eldeft lawful fon, the faid fUm of 1400 merks, which with 
'** the intereft from the term of Mattinmas 1 748, they oblige themfelves 
^* and their heirs, Sffr. to pay and again deliver to the faid David Hill ; 
" and failing of him by deceafe without heirs of his own body, to 
" the faid Alexander Hill, his heirs, executors, or aflignees/* David 
' Hill made his will in favours of his brother George, bequeathing him 
his whole effefts, and appointing him his fole executor. George brought 
An acflion againft Alexander Hill his father, iafifting in particular for 
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payment of the fum in the faid bond. It was urged for him, that the 
bond having been delivered to the father for behoof of his fon David, 
by delivery it became the fon's evident ; and the money being made 
payable to him as the only creditor, the father retained no more power 
over it, than if he had delivered the bond to his fon. It was an- 
fwcred for the father. That as the money lent was admitted to be his, 
the loan which he made of the fame in the name of his fon David 
as a provifion to him, gave no jus quafttum to the fon while the bond 
remained in the father's cuftody. And it was argued in general with 
refpeA to provifions made by parents in favour of their children, that 
fuch a provifion being intended for the fubfiftance of the child after 
the father's death, the prefumption is, that the father means to retain 
it under his power during his life. It is upon this principle, that a 
bond of provifion granted by a father to his child, though found in 
poiTefiion of a third party, is not prefumed to have been delivered from 
its date. Upon the fame principle, where a father executes an af&gn- 
ment to a child, of a debt or other fubjed belonging to him, the af- 
fignment retained by the father veils no right in the child. And even, 
fuppofing the aflignation, without intimation, to be in the cuftody of 
a third party, the father may however recal it during his life. And in 
the fame manner, if a fether purchafe a fubjcA in name of his child, 
v^hether a difpofition of land or an aflignment to a bond, the right will 
be underftood to be in the father, and the fubje(5l difpofable by him at 
his pleafure. Infeftment indeed or intimation compleats the child's 
right, becaufe infeftment or intimation is legal delivery to the child 
for his own behoof. 

" The Lords accordingly fuftained the defence and affoilzied." 

Delivery is in one cafe only a material circumllance to vouch the 
eftablilhment or transference of a right, namely, when the perfon who 
delivers has the difpofal of the fubjedl j for, in that cafe folely, the 
delivery mufl import his will to veft his right in another. Hence it 
is, that when a man lends a fum and takes the bond in name of a 
child tnfamilia^ delivery of the bond to the father, has not naturally 
. any other fignification than that the bond, which comes in place of 
the money, is to be under his power as the money formerly was. It 
cannot import a delivery for behoof of the child ; becaufe the debtor 
who delivers the bond has no vote in the matter ; but muft deliver 
the bond to the father, from whom he got the money. A donation to 
a child by a ftranger, and the bond delivered to the father, is a diffe- 
rent cafe. For there the granter of the bond having all under his own 
power, makes the delivery in order to fix the debt againft himfelf ; 
and as the donation is to the child, the prefumption lies that the de* 
livery to the father is as cuftodier only, and not to give him a power 
of alteration ; which in effe(5l would make him creditor, not his 
child. 

It 
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It would be inconvenient if the law were othcrways. It is very com- 
modious, that parents fliould have afcefs to appoint certain fubje(a$ to 
go to certain of their children, referving ftill their own power of alte- 
ration. This could not be done, at lead in the prefent fhape, if the 
purfuer were well founded in his claim. 

This cafe falls under the noted maxim in the Roman law, quod alii 
per alium non acquiritur obUgatio, Alexander the father, who lent his 
own money, remained mailer of the bond, though he boimd the 
debtors to pay to his fon. He could cancel it or deliver it to the 
debtors, if they were willing to pay. At the fame time, they were 
not bound to pay to him but to his (on. As the bond, however, con- 
tinued under his power, the fon had no claim during his life. See 
Principla of Equity^ vol. IL p. 59. edit. 3d. 



N^XCII. i6tbjuly 1755. 

Burgh oi Kirkwall contra Inhabitants 6i Stromnefs. 

BURGH ROYAL. 

THE royal burgh of Kirkwall being jealous of the village of Strom* 
nefs, where there is a good harbour, and fufpeding that its pri* 
vileges of foreign trade were encroached upon by the inhabitants ot 
that village, took the following method for redrefs. In name of the 
town-trcafurer, a petition was preferred to the Iheriff-depute of Ork- 
ney, againft 108 inhabitants of the town of Stromnefs, bearing, that 
the perfons named had each of them in their polFeflion goods and 
merchandize to the value of L. 100 Sterling, which had been imported 
or otherwife traded for by them, or by other perfons unfreemen, con- 
trary to law ; and, therefore, praying warrant of arreftment. The 
warrant was granted accordingly, " To fence and arreft all and fun- 
^* dry moveable goods, merchant goods, Ssfr. pertaining to the perfons 
^^ named, to remain under fure fence and arreftment, till fufBcient 
** caution is found that the fame ihall be made furthcoming to the 
** complainer, as accords of the law." 

Upon this extraordinary arreftment, the treafurer brought a procefs 
^f furthcoming before the ftieriffof Orkney, as if it had been an ar- 
reftment debiti fervandi caufa ; and it being referred to the oaths of the 
defenders, what foreign goods they had in their poirefllon in vrhich 
they had unlawfully trafficked, decreet went againft thofe who refufed 
to depone, decerning each of them in the fum of L.50 Sterling, as the 
fuppofcd value of the fmuggled goods. 

In a fufpenfion of this decree, the Lord Ordinary found, " That 
by the a(5l of parliament 1672, the unfree goods and merchandize 
fuppofed to be in the fufpenders hands are attachable by arreft- 
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ment : That a procefs of furthcoming upon thefe arreftments is 
competent for declaring the goods efcheat : That the goods fo ar- 
refted in their hands, and values thereof, may be proved by their 
oaths ; and, therefore. Repelled the reafons of fufpenfion ; but re- 
poned the defenders againft the decreet, in cafe they take a day to 
depone in the furthcoming." 
This matter being brought before the Court by recUiming petition, 
it was thought worthy of a hearing in prefence ; and at advifing the 
caufe, the judges were far from being unanimous. Many of them 
doubted of the legality of the arreftment. Arreftments are but of two 
tinds, one to fecure a fubjecSl in controverfy, and one preparatory to 
the making a debt eflPeAual out of the debtor's moveables. The war- 
rant of arreftment in the prefent cafe, is of neither kind. It gives au- 
thority to arreft all moveable goods pertaining to io8 inhabitants of 
Stromnefs, till caution be found that the faid goods fliall be made 
furthcoming to the complainer. Here no debt is either fpecified or 
fuppofed ; and, therefore, it cannot be an arreftment in order to ope- 
rate payment of a debt. Here no controverted fubjedl is claimed by 
the piu-fufer as his property, to be fecured by arreftment till the con- 
troverfy .be determined. What foundation is there in law for arreft- 
ing in general the perfon's whole moveables. By the tenor of the war- 
rant, this arreftment may be ufed even in the proprietor's own hands, 
and in fadl is fo ufed. How is this confiftent with law, after move- 
ables are exempted from inhibition ? ^ This is flill more oppreffive than 
an inhibition of moveables, as it condefcends on no debt nor any juft 
caufe for arreftment. The ftile of all executions are inviolable. -The 
Court of Seflion, not to talk of the flieriflF, has no authority ^to invent 
a newfpecies of arreftment, more than of homing, poinding, inhibi- 
tion, or adjudication. 

But the matter was taken up more dire(Elly upon the meaning of the 
adl 1672. It was obferved, that the adl 154. pari. 1592, is the firft 
that privileges royal burghs to feize and apprehend imfree goods; 
impowering them, imo^ To fearch for fuch goods ; 2//0, To arreft or 
apprehend the fame after they are found ; 3^0, To have them declared 
efcheat. By this adl, in whatever fenfe arreftment be taken, it is plain 
that arreftment cannot be ufed till after the fubjedl is apprehended. 
In the next place, both by this aft and by the adl 5. pari. 1672, it is 
extremely clear, that feizing and efcheating the unfree goods is the 
only puniftiment. Not a fingle hint of damages ; yet the profefled in- 
tention Y)f the prefent procefs is to make the inhabitants of Stromnefs 
liable for a fum in nanje of damages, for their unfree trade and en- 
croaching upon the monopoly which the royal burghs have of foreign 
trade. This is diredlly in face of an inviolable rule, that where a mo- 
nopoly is created by ftatute, and guarded by certain penalties with- 
out mention of damages, the monopolift is confined to the penalties, 
and has no claim for damages, whatever may liave been the encroach- 
ments 
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ments upon his exclufive privHeges. This was folemnly detenniaed, 
Jookfellers of London contra Bookfellers of Edinburgh and Glafgow. 

It was further qbferved, that there would be no foundation for fuch 
an arreftmeAt within burgh ; a^id to fuftain it out of the bounds of 
the royalty, would in rej^lity be giving to royal burghs a more effec- 
tual and extenfive remedy againft fmugglers, who are not fubjedled to 
their jurifdidtion, than againft thofe who are ; which certainly was 
not intended by the ftatute. The arreftment mentioned in this ftatute 
cs^qnot be that now infifted on j becaufe when the ftatute was made, 
no fuch arreftment was known in the pradlice of Scotland. But we 
are at no lofs about the meaning of the arteftment mentioned in the 
ftamte* \\ can only be laid on after the goods ipfa corpora are appre- . 
hepded j ^nd the intention of the arreftment is to fecure them where : 
they are found, till they be condemned as efcheat in a regular procefs^ 
So that the arreftment mentioned in thp ftatute is of the firft kind fpe- 
ci^ed ^bove, v/z. to fecure a contrpverted fubjedl. And upon the 
whole, the paethod chalked out by the ftatute is plainly this : Unfree 
goods, when difcovered and known to be in a certain place, may be 
arrefted fpr prefervs^tion, ^ill a procefs be brought for efcheating them. 
If only fufpedled, a warrant m^y be obtained from a magiftrate to 
fearch for fuch goods^ as well as to fearch for ftolen goods j and if 
fpund, arreftment enfues, and then forfeiture. 

The Lords accordingly found, that the goods not having been 
apprehended and arrefted in the hands of. the fufpenders, are 

" not fubje(3: to confifcation ; and that the fufpenders are not 
bound to depone upon the quantities in their hands." 
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And this interlocutor was ultimately adhered to. 

N^ XCIII. 25/A November 1755. 

Colonel LocKHART contra Sir Alexander Gilmour. 

TAILZIE. 

GE'NERAL Ross, anno 1727, executed a ftridl entail of his eftate of 
Balnagown, in which one of his great objeds was to preferve a 
perpetual fucceflion of the family of Balnagown, and to prevent his 
eftate from being funk in another family. In this view, failing heirs 
of his own body, he calls to the fucceflion the younger fons of Lord 
Rofs, of Sir Alexander Gilmour of Craigmiller, of Sir James Lockhart 
of Carftairs, of the Earl of Dalhoufie, of the Earl of Kilmarnock, &fr. 
More particularly, failing the family of Rofs, he calls " Charles Gil- 
mour, fecond lawful fon to Sir Alexander Gilmour of Craigmiller, 
" procreate betwixt him and Dame Grizel Rofs his fpoufe, (the Ge- 
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neral's fifter), and the heirs -male to be procreate of the body of the 
faid Charles Gilmour, and the heirs-male of their bodies, (with and 
under the provifion after expreffed, in relation to the faid Charles 
^* Gilmour and his faid heirs their fucceflion to my eftate, when it 
Ihall happen that they alfo fucceed to the eftate of the faid Sir Alex- 
ander Gilmour) ; whom failing, James Lockhart, fecond fon to Sir 
James Lockhart of Carftairs, and the heirs-male to be procreate of 
his body ; whom failing, the other younger fons of the faid Sir 
James Lockhart in their order, and the heirs-male of their bo- 
" dies," S5fr. 

The provifion above referred to, under which Charles Gilmour and 
the heirs-male of his body are called to the fucceffion, muft be parti- 
cularly attended to as material in the prefent queftion. It is in the 
following words : " Item^ It is hereby exprefsly provided and declar- 
" ed, that whenfoever the faid Charles Gilmour, or his heirs abovc- 
" mentioned, fucceeding to and poffefling my eftate, fliall alfo fuc- 
*' ceed to the eftate now belonging to the faid Sir Alexander Gilmour; 
" then and from thence forth, the right of my eftate in their favours 
" Ihall ceafe and be extinA void and null ; and the fame Ihall fall 
and pertain to the next heirs of tailzie appointed to fucceed, to whom 
it Ihall be lawful to procure themfelves ferved, retoured, infeft, 
and feifed in my eftate, as heirs of tailzie to the perfon who was 
laft infeft before the perfon thus fucceeding to Sir Alexander Gil- 
mour's eftate ; or to obtain adjudication, declarator or any other 
^* method of the law, as aforefaid." 

The General having died without iflue, the fucceflion opened to 
Charles Rofs, fecond fon of Lord Rofs ; and during his poffeflion of 
the eftate, Charles Gilmour having fucceeded to the eftate of Craig- 
miller, he died leaving the eftate to his fon and heir Sir Alexander. 
The whole perfons of the family of Rofs having afterward failed, a 
competition arofe betwixt Sir Alexander Gilmour, who was called to 
the fucceflion immediately after the family of Rofs, and James Lock- 
hart, afterward Colonel James, the next fubftitute. It was contended 
for Sir Alexander, that the provifion under which he was debarred 
from the eftate of Balnagown has not happened ; that he was barred 
in cafe only he ftiould fucceed to the eftate of Craigmiller, a/}er fuc^ 
ceeding to^ and pojfejjing the eftate of Balnagown. The event which has 
happened is the reverfe ; he is claiming the eftate of Balnagown, after 
fucceeding to, and pofleffing the eftate of Craigmiller ; and therefore, 
that Colonel Lockhart can have no claim. Colonel Lockhart contend- 
ed, that the words ought to be extended fo as to reach what is clear- 
ly the will and intention of the maker of the entail. The General's 
great objedl was to preferve his eftate feparate and independent. In 
• that view, Charles Gilmour s right to the eftate of Balnagown is 
' voided, in cafe he fhall afterward fucceed to the eftate of Craigmil- 
ler. The words indeed are limited to the only event the General 

had 
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had in view at the time ; but his intention obvioufly was to exclude 
the union of the two eftates ; and therefore, by all found interpre- 
tation, the claufe under confideration mufl be fufpenfive as well as re- 
fblutive. 

Upon this cafe there was a hearing in prefence, and after that hear- 
ing very long informations, in which every argument, as ufual, was 
urged that feemed to have any fort of relation to the point in queftion. 
As fuch arguments for the moft part ferve but to darken a caufe, I 
fhall Hate fhortly what appeared to be the fenfe of the Court, and their 
motive for preferring General Lockhart. Sir Alexander, it is true, goes 
before Lockhart in the order of fucceffion. Nor are there any words 
varying that order that can be applied to the cafe which has happened. 
But then, as it was evidently the entailer's will that Sir Alexander 
fliould not enjoy both eftates. Sir Alexander's claim of preference, 
which is fupported by words merely contrary to intention, ought not 
to be fuftained in a court of equity. 

" The Court accordingly decreed." 



N^XCIV. 2J December lyss^ 

Creditors of Struan contra his Majefty's AdvocatA. 

KING. 

IN the year 1689, Alexander Robertfon of Struan was, by a fentence 
of the parliament of Scotland, forfeited for high treafon. In 1703 
he got a pardon from Queen Anne, reftoring him to his eftate, and to 
the bygone rents. He again joined in the rebellion 17 15. But before 
that period, living openly in poffeffion of his eftate, he acquired feve- . 
ral adjudications affeding the fame, which were conveyed to a truftee 
for his behoof. The pardon granted by Queen Anne as aforefaid to 
Struan never having been expede through the feals,it fell by the queen's 
death, and the eftate remained forfeited to the crown. By an adl 25 of 
his prefent Majefty the eftate was annexed unalienably to the crown ; 
and, by a claufe in a fubfequent ftatute, prpvifion is made for making 
payment and fatisfadlion to all fuch lawful creditors whofe claims fliall 
be afcertained in this Court. 

In purfuance of this claufe the creditors whofe debts were contradled 
betwixt the date of the pardon and the rebellion 1715, prefented their 
claims to the Court of Seflion, infifting upon two different grounds for 
obtaining their payment : imoy That they lent their money to Struan, 
who had a pardon from the queen, and a right to his eftate ; and there- 
fore, that they are entitled, in equity at leaft, to be ranked as creditors 
upon the eftate. 2do^ As to the adjudications purchafed by Struan 
while he was a good fubjed, thefe, at any rate, muft be confidered as 

a 



128 DECISIONS OF THE 

a fund for payment of the creditors. For however it may be as to a 
purchafe made by a forfeiting perfon, which muft go tor the crown by 
efcheat becaufe of his incapacity to hold ; the fame rule does not ap- 
ply to a purchafe made by a forfeiting perfon who is pardoned and is 
capable to hold. 

To the firft ground the anfwer was obvious, That the riglit which 
Struan |iad to his eftate by the pardon was conditional. If the pirdon 
Ihould not be revQcfced^ and fhould pafs thd feaU in the queen's lifJa-- 
time, Struan's right was compleated. If otherway s^ Struan nevetr had 
any right to his eftate. It ^vas a grant upon a fufpehfive condition, 
which never having exifted, the deed never can have any effedl. The 
other ground is more nice. Queen Anne's pardon, which never was 
reVocked by her, was undoubtedly cffedVual during her life, though it 
never pad the feals ; this folemnity being neceffary for no other end 
but to bar revocation by the granter, or by any fuccceding fovercign. 
This pardon did accordingly entitle Struan to purfue or defend, ajid 
particularly to levy the rents of his ellate ; and it would h^ve be^n a 
good defence to him in the Jufliciary Court, or elfewhere, had he been 
apprehended as a traitor in order to fuiFer death. For the fame reafon 
this pardon entitled Struan to enter into bargains, and in particular to 
purchafe adjudications upon his eftate. Thefe became his own pro- 
perty by' the purchafe. Had he again difpofed of the fame, the dif- 
ponee muft in all events have been fecure, even after the pardon fell 
by the death of Queen Anne. The only difficulty is, whether they did 
not accrue to the crown by efcheat, as remaining with Struan after he 
had loft the benefit of the pardon by the queen's death. Thefe adjudi- 
cations not being in Struan's perfon in the 1689, when he was convic- 
ted of high treafon, coxild not fall undei^ his forfeiture^ Neither did 
they fall to the crown by his purchafe * he being at that time ientitled 
by the pardon to acquire for his own behobf. But then, after Queen 
Anne's death, he was reduced again to the fame circumftances he 
Was in before obtaining the pardon. He was no longer a free fubje^^ 
hor entitled to any privileges of a free fubjedl. In particiilar he was 
not capable to hold ot enjoy any eftate, real or perfonal, within Scot- 
land. And if he could not hold the adjudications in queffion,' the 
plain confequence is, that they muft accrue to the crown as efcheat. 
The creditors accordingly were found to have no claim to the 
eftate, nor to the adjudications aflFedling the fame. 
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N^ XCV. 6/i& >«r^rjf 1756^ 

John Wilson CoUeftor of the Cuftoms at Stocktoun contra Robert 
Brunton and James Chalmers merchants in Edinburgh. 

FOREIGN. 

BY a ftatute 12 of Queen Anne, cap. 18, made perpetual 4 George L 
cap. 12, it is enadled " That the colledor of the cuftoms, or any 
•* other perfon who fhall be employed in preferving any vcflel in di- 
^* ftrefi, ihall within thirty days after the fervice performed, be paid a 
^^ reafbnable reward for the fame; and in default thereof, that the fhip 
or goods fo faved (hall remain in the cuftody of the coUedlor, till 
fuch time as he and thofe employed by him fhall be reafonably gra- 
tified for their ailiflance and trouble, or good fecurity given for that 
purpofe/' This takes place where the merchant appears to claim 
his fhip or cargo. But in cafe no perfon appear to claim, there is the 
following provifion, " That goods which are in their nature perifhable, 
fhall be forthwith fold by the coUedlor ; and that, after deducting 
all charges, the relidue of the price, with a fair and jufl accompt ot 
the whole, fhall be tranfmitted to the exchequer, there to remain 
for the benefit of the rightful owner, and that the fame fhall be de- 
^^ livered to him, fo fbon as he appears and makes a claim.'* 

Brunton and Chalmers, owners of a veflel, called the Serpent's prize, 
loaded the fame with 100 quarters of wheat for Zealand. In her 
voyage fhe was broke and flranded at a place called Redfcar, near the 
town of Stocktoun. Chalmers having got notice of the accident, re- 
paired immediately to Redfcar, and found his'' wheat in the hands of 
John Wilfon, coUeAor of the cufloms at Stocktoun, part of it laid up 
in lofts, and part in the open field ; the whole greatly damaged by 
fea-water. In this fituation, finding it necefTary to difpofe of the wheat 
inftantly, he applied to the colledlor for liberty to fell ; offering at the 
lame time to put the price in his hands as fecurity for the falvage. 
This being obftinatdy refufed, he took a protefl againft the colledlor, 
and brought againft him an acflion of trefpafs upon the cafe before the 
King's Bench. And the defendant having put hiihfelf upon his coun- 
try, the caufe came to a trial at Newcaftle, where a fpecial verdicfl was 
returned in fubftance, finding, " That all reafonable care was taken of 
•* the wheat by the coUedlor and others by his order ; that on the 3d 
•* of Odlober then next following, Jamiss Chalmers applied to the col- 
** ledlor, defiring, that the wh^at being much damaged, might be forth- 
with fold ; and that the money produced by fuch fale might be 
left in the hand of the coUedlor to anfwer all charges : but did not 
then offer to pay to the coIle(5lor any money for falvage ; neither 
did the collector then make any demand on that account, he not 
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knowing at that time what the falvage amounted to ; but then re- 
fufed to deliver the faid wheat, or permit the fame to be fold, he 
" having an order from the commiflioners of his majefty's cuftoms for 
" that purpofe." And the verdidl concludes thus : " But whether 
upon the whole matter aforefaid by the faid jurors in form afore- 
faid found, the within named John Wilfon be guilty of the premifes 
within written or not, the faid jurors are altogether ignorant, and pray 
advice from the Court thereupon." The judge of that circuit ha- 
ving referred the caufe to the Court of King's Bench at Weftminfter, 
judgment was at laft there given on the i8th July 1751, after feveral 
continuations, " Finding that the faid John Wilfon is not guilty of the 
" premifes, that th^ faids Brunton and Chalmers fhall take nothing 
" by their faid bill, but that they be in mercy, fefr, for their falfe claim j 
and that the faid John Wilfon go thereof without day, ^c. And it is 
further confidered, that the faid John recover againft the faids Brun- 
ton and Chalmers, fixty pounds for his cofts and charges laid out 
" by him about his defence on this behalf; and that the faid John 
" have execution thereof, fefr." 

For this fum of L. 60 awarded to the coUedlor for cods, he brought 
an adlion againft Brunton and Chalmers before the Court of Sef&on ; 
and in fupport of his claim fet forth, that it is founded on the pre*- 
fumption quod res Judicata pro veritate babetur. 

The defendants admitted the prefumption ; but iniifted that the de- 
cree was highly iniquitous, as would appear by comparing it with the 
ftatute. And the following circumftances were urged, Jirft^ That 
though the wheat was in a perifliing condition, the collecflor refufed to 
permit the fame to be fold, even contrary to his own intereft, as the 
price to him was a better fecurity for the falvage than the wheat. 
Secondly^ When the application for fale was made, the coUedlor was not 
ready to make his claim for falvage, not knowing at that time the 
* amount thereof, and in thefe circumftances to forbid the fale, was not 
only rigorous, but a pofitive adl of injuftice : It was to abandon the 
wheat to deftru<5lion, without permitting the defendants to interpofe. 
Even ready money to pay the falvage would not have availed them, 
feeing the coUedlor was not in a condition to make any demand. 

This cafe being reported by the Lord Ordinary, it occurred, at ad- 
vifing, that the ftatute provides nothing about felling perifliable goods, 
except in the cafe that the merchant does not appear to claim the 
wrecked goods. Therefore the prefent cafe is not provided for by the 
ftatute. It is a cafus otmjfus which muft be fupplied in equity, agree- 
ably to the intendment and purpofe of the ftatute. 

Viewing the matter in that light, it appeared, in the^rfi place, that 
tlie defendants being proprietors of the wheat, were entitled to difpofe 
of it, provided the coUedor fuffered no prejudice as to his claim of 
lalvage ; which he certainly did not, if the price was put in his hand. 
Nay his fecurity was improved by the fale, he having current coin for 
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his fecurity, in place of perifhing wheat. It was confidered, in the^- 
€ond place, that this is agreeable to the intendment of the ftatute. For 
if the cuftom-houfe officer muft difpofe of pcrifhable goods, when 
there is none to claim, much more where the owner appears and in- 
fills for a fale. ^dly^ The ftatute, when it entitles the cuftom-houfe 
officers to retain the goods for fecurity of the falvage^ undoubtedly 
fuppofes that the officer can inftruA his claim, fo as to put it in the 
power of the merchant to get pofleffion of his goods upon paying the 
falvage. In this view, the condudl of the colle<flor was altogether in- 
juftifiable. The ftatute gives no authority for retaining the goods as 
a fecurity for the falvage, unlefs as 2l fuccedaneum when fatisfadlion is 
not offered in money ; and as the coll^Aor here was not ready to re-* 
ceive fatisfaiflion, it was a trefpafs to retain the wheat in the perifhing 
condition it was j becaufe the ftatute gave him no. authority to a<Sl in 
fb oppreffive a manner. 

With regard to this matter in general, one dbfervation had great 
weight, that it never could be the intention of the legiflature to force 
merchants firft to pay falvage, and thereafter to take their hazard of 
the fale of perifliable and damnified goods, the price of which poffibly 
might not amount to the falvage. It is a rule in the maritime law, 
received among all trading nations, that if the goods be abandoned to 
thofe who fave them, there can be no further claim for the falvage ; a 
rule founded on the very nature of the thing, for the claim of fjdvagc 
has no foundation other than the benefit accruing to the proprietor by 
having his goods refcued from the fea. Upon this footing the collec- 
tor coxdd not in common juftice demand more than the value of the 
goods for his falvage ; and a fortiori could not demand any other fecu- 
rity than that value. 

The Court accordingly unanimoufly refufed to interpofe their 
authority for execution upon this decree." 
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Poffibly after all, the judgment of the ELing's Bench may be juftified 
as being a court of common law which in interpreting fiatutes muft 
adhere to the letter without regarding the intention of the legiflature. 
If fo, the proprietors of the wheat chofe a wrong court for their adion : 
they ought to have applied to the Chancery, or removed their caufe 
there by a certiorari. If the courts of common law in England be fo 
confined, their conftitution is extremely imperfeifl. But fupppfing the 
Court of King's Bench to have adled juftly according to its conftitution, 
the objection flill remains good, that no court ought to give execu- 
tion upon a foreign decree which is materially unjuft or contrary to 
equity. 

An appeal entered by Wilfon was heard tx parte^ and the judgment 
reverfed, fingly upon this footing, as I am informed, that in England 
the decrees of fovereign courts abroad are put in execution by the courts 
of Weflminfter-hall, without admitting any objection againft them. 

N^ XCVL 
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N^ XCVI, - Stb January 1 756. 

Lord Prestongranoe contra Justices of the Peace of Haddington. 

JURISDICTION. 

BY the turnpike-adl for the fliire of Haddington, 23 Geo. 11. the 
tniftees are empowered " to compound and agree by the year or 
** otherways with perfons ufing the tumpike-road, for any fums of 
" money to be paid quarterly." In an after claufe the juftices of 
peace of the county are empowered to appoint fit perfons to enquire 
about the application of the tolls and duties received in purfuance of 
this ad: ; " and in cafe the perfons fo appointed find any mifapplica* 
** tion of the money colledled, or any other ahufe of the powers or autbo-- 
rities hereby given^ they (hall certify the fame to the juftices of peace 
at their next general quarter-feflions, who are hereby authorifed and 
required, to hear, examine and finally determine the fame without 
further or other appeal." 
The truftees made a tranfaftion with a neighbouring heritor, allow- 
ing thofe who purchafed his coal and fait the uie of the turnpike-road 
without'paying any toll ; but obliging him to pay L. 3 Sterling yearly 
whenever he ihould have a going coal in a different part of his ground, 
particularly condefcended on. This agreement, which was in reality 
an exemption not a compofition, was complained of as an abufe. As 
fuch, it was by the juftices of peace declared void; and it was ordered 
that the toll ftiould be levied without regard to the agreement. 

This fentence being fufpcnded by the heritor, a hearing in prefence 
was appointed as in a new cafe. In the debate many points were ftarted, 
of which the moft material follow, with the reafonmgs of the judges 
upon them at advifing. One preliminary point was urged in behalf of 
the juftices of peace, that by the ftatute" their judgments are final and 
cannot be brought under the review of any court, and therefore that 
the fufpenfion was incompetent. But this by an obvious diftindfcion 
received a.fatisfadlory anfwer. The juftices of peace, with refpedl to 
all matters trufted by this ftatute to their cognizance, are final. But if 
they exceed their bounds, and find that to be an abufe which in reality 
is no abufe, they fo far aflume a jurifHidlion which they have not, and 
their proceedings muft be null as ultra vires. If then it be contended 
that the tranfadlion made with the fufpender is no abufe, the Court of 
Seflion is bound to take cognizance, in order to determine the prelimi- 
nary point with refpecS: to the jurifdidlion of the juftices. If it fhall 
appear to the Court that the tranfadlion made with the iufpender ii, 
no abufe, it muft follow of courfe that the juftices have affumed a 
jurifdidion which the ftatute has not beftowed upon them, and that 
their fentence is void. But if on the other hand, the tranfadion be 
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found an abufe, the juftices.are bythe^ftatnte empow^ed to redrefs the 
wrong, and their fentence in that yjew is final however iniquitous it 
may be in any other refped. 

The Court th^n prpceed^d to gpnfid^r the tranfadiou,. whether it 
was an abufe or not, with regard. iperely to determine the preliminary 
point of jurifdidUon- The tranftdion was analyzed, and it was cori- 
fidered, i/. That the fait is for ever to be free without payment pf any 
toll; 2^/^, No toll to be paid for coal raifed out of the land where the 
prefent coal-work is; ^dly^ A.cpmpofiticjn.of X.3 yearly for coal that 
ihall happen to be dug in another pant of the eftate. With regard to 
the firft two articles, .the tra^nfaftion is ^ot a cooipofition, but a. total 
exemption from toll. Neither is .the third a compojQition in any proper 
fenfe. The tecw ctmpofiHon^ wnpoffis a. certain fum put in place of a 
fuin that is uncertain. The tyjinladlion here is in reality a conditional* 
bargain, and npt a cofljpofition. \t is eyidently not a compofition in 
the fenfe of the ftatute, which requires the compofition ** to be paid 
** quarterly frotn .titae to jtinje, after /iach agreement is made.'* It 
was further confidered, that there is no neceffity to impower the truf- 
tces to make conditional bargains, and therefore it is not prefumable 
the legiflature intended to give them fuch powers. To flrike a bar- 
gain in fuch a cafe there can be no data; for before- hand it mull be 
altogether uncertain what the toll will amount to. Upon thefe confi- 
derations, the Court were of opinion that this tranfaftion was an abufe; 
and confequently, that it came under the jurifdidlion ' beftowed upon 
the juftices by the (latute. 

The fufpender on his part urged another preliminary point, that the 
fentencieof the juftices; fuppofing their jurifdidlion to be founded, was 
ftidl and void ; becaufe he was not called in the procefs to defend him- 
felf, though the fentenCe afFedled hiixifelf alone. But this objedlion 
was not much regarded. It was confidered, that here there is no per- 
fonal decernitur^ againft the fufpender. The juftices went no farther 
than to appoint the toll-gatherer to levy the toll in queftion. This 
they were impowered to do, in purfuance of the truft repofed in them 
"by the ftatute ; and their proceedings within their own limits muft be 
efibdliial^ though fuch proeefedings inay confequentially prejudge third 
parties. A reducflion of a vaflals right affedls that of the fub-vaflal, 
though he be not called. A donator of forfeiture is deprived of the 
fubje^ without being called, where the fuppofed rebel is reftored per 
modumjuftitia. A decreet being reduced, the horning falls of confe- 
quence without calling the officers of ftate, though the crown has right 
to the efcheat. Thefe inftances depend upon the following rule. That 
in ieeking redrefe of any wrong, I have no occafion to make any per- 
Ibn" a defender, but thofe who have the diredt intereft in oppofition to 
me. I have no concern with thofe who have only a confequential in- 
tereft. This is applicable to the prefent cafe. The juftices in redlify- 
ing the abufe, had no concern but with the truftees who committed 
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the abufe, Suppofe, in going to travel, I name a commiffioner to ma- 
nage toy aflPairs, who, in my abfence, grants a road to a neighbour 
through my ground. Is it neceflary that I muft bring a reduction ? 
May I not defend my property, leaving my neighbour to infift upon 
his grant in terms of law? The juflices in efFedl have taken this very 
courfe. They have refufed to ftand to the bargain betwixt the fufpen- 
der and the truftees, and denied him the ufe of their road, unlefs he 
pay toll. To make this ftep, a procefs was not neceflary. Any man 
may ftand upon the defenfive without a procefs : To him only a pro- 
cefs is neceflary who makes a demand. Confidering the matter in this 
light, the fufpender muft be held as the purfuer, infifting againft the 
juftices to have his tranfadlion made efiedlual ; and, in this view, his 
objedlion to the fentence of the juflices is good for nothing. 

Upon the whole^ it was found, that the tranfadion which the 
" truftees made with the fufpender, was an abufe which the juf- 
" tices of peace were by the ftatute intitled to redrefs ; and they 
" having given fentence accordingly, the Court of Sefllon has no 
power to review the fentence." 
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N*' XCVII. ^ 9'^ January 1756. 

Oliver Coull, Efq; and others, contra The Town of Mujfelburgb, 

JUS T E R T I I. 

EVERY burgefs of Muffelburgh at his admiilion has an oath ad- 
miniftered to him in the following terms : " That he (hall not 
^* fell his muck and fulzie to any but thofe who dwell within the burgh 
** and liberties thereof." And this oath being of ancient date, has 
conftantly been adminiftered, and due obedi«ice given to it. Some 
neighbouring heritors who were prejudiced by this regulation, brought 
a declarator againft the town of Muffelburgh, fubfuming,, That the 
oath was an unlawful reftraint upon the liberty pf the fubjed, and 
concluding, that the inhabitants were not bound to give obedience 
thereto. This caufe being reported by the Lord Ordinary, it occurred 
to fome of the Lords in point of right, that a burgh of barony may, 
like a baron, confine their dung to their own lands; and, like a ba- 
ron, difchargethe importation of ale; that a royal burgh being erea*- 
ed for the fake of commerce, differs in both particulars. In the erec- 
tion of a burgh of barony, the benefit of the baron is chiefly regard- 
ed ; and therefore, the magiftrates of fuch a burgh have all the pow- 
ers of a baron ading within his own barony. A royal burgh is 
chiefly ereded for the benefit of the burgeffes ; and therefore, the ma- 
giftrates have no power by any by-laws to abridge their privileges. 
But the Court waved giving any judgment upon this point, finding a 
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more obvious medium upon which to determine the caufe. They con- 
(idered that no direA detriment was done to the porfuers by this oath ; 
and therefore, that they had no diredl intereft to carry on this procefs j 
that whatever confequential intereft they may have, fuch intereft is 
no fxifficient foundation for an adion. And accordingly the Court re- 
fufed to fuftain the adion. 



N*^ XCVIII. i4/i& January 1756. 

John Dundas of Newball contra The King^s Advocate and John 

Marquis of I'weeddale. 
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T E I N D S. 

Ohn Dundas of Newhall brought an adlion of fale of the teinds of 
his lands of Ferryhill, lying in the parifh of Dunfermline ; and as 
the teinds of the abbacy of Dunfermline, of which fhe teinds now 
mentioned make a part, belong to the crown, and are in poiTeflion of 
the Marquis of Tweeddale by a leafe, the officers of ftate and the 
Marquis were called as defenders. The defence made for both was. 
That the teinds of the abbacy of Dunfermline have become part of 
the annexed property, and, therefore, cannot be fold by the crown 
without a previous difTolution in parliament. To prove this point, 
the defenders gave a long hiftorical dedu<flion, which was very far 
from making good the allegation. The cafe fhortly ftated is this : 
The abbacy of Dunfermline, on the north fide of Forth, annexed to 
the crown by a6l 192, pari. 1593, was that fame year difponed by 
James VI. to his fpoufe Queen Anne and the heirs bet;wixt them ; 
which failing, to the king's heirs and fucceflbrs in the crown of Scot- 
land ; to be held of the crown in free blench for yearly payment of 
fix fiiillings eight pennies Scots. This deed of alienation was ratified 
in parliament by a£l 10, pari. 161 2 ; and, in the fame adl, counfellors 
/ are named to her majefty, by whofe advice and confent deeds of alie- 

nation made by her ihall be efiedlual vfi law. 

With refpedl to this alienation, the blench-duty might indeed re- 
main annexed ; but furdy the property vefted in QueAn Anne could 
no longer remain as any part of the annexed property j for it is a con- 
tradidiion in terms to fay, that an eftate is annexed to the crown, 
which does not fo much as belong to the crown. Nay, by the tenor 
of the fettlement, this eftate might for ever have remained feparate 
from the eftate of the crown. A fon of the king's fecond marriage 
would have excluded from the crown a daughter of the marriage with 
Queen Anne ; and this daughter and her pofterity would for ever 
have enjoyed the abbacy of Dunfermline. Secondly^ Queen Anne, with 
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confent of her council, could alienate the whole. This is another in- 
confiftency with the fuppofal of its remaining annexed property. 

Charles L had no right to this effate but as heir to his mother; and 
accordingly, he made up titles by a fervice and infeftment, whereby it 
came to be in his power to alienate without the leaft reftrainti iHis 
mother could not alienate without confent of her council j but no 
fuch limitation was impofed upon him. 

Nor is this eftate in any manner to be compared to the principality, 
which even in pofleflion of the heir of the crown, is underftood to be 
the property of the crown ; and accordingly, the prince takes the 
principality without any infeftment. 

But, in the next place, iuppofing this to be annexed property, it was 
confidered that the privilege of purchafing the teinds of their own 
lands is given to heritors in general terms, without exception of the 
teinds of the annexed property ; and, therefore, that this procefs ap- 
pears to be well founded, /uppofing the teinds in queftion to be an- 
nexed. The king cannot alien the annexed property, but a ftatute 
may. And as to what was obferved from the a<5l 17, pari. 1633, ^^^ 
certain teinds are there fuppofed not to be faleable ; the anfwer wsis 
ready, that this ftatute obvioufly refers to teinds allocated for pay- 
ment of minifters ftipends. 

" The Lords accordingly decerned in the fale of the teinds in com- 
** mon form.*' 

Judgment was here given upon the cafe in general. But as it was 
the opinion of the plurality, that teinds annexed to the crown are fale- 
able, the judgment may be confidered as an authority upon this 
point. 



N^XCIX. 2^tb January IT s^. 

Creditors of Tullocb competing. 

ADJUDICATION and APPRAISING. 

IN the year 1736, an adjudication was deduced of the eftate of 
TuUoch for the accumulate fum of L. 9000 Scots ; upon which 
Kenneth M*Kenzie of Seafdrth obtained charter and feiiin in the year 
1744. This wats admitted' to be the preferable adjudication. None 
were led within year and day, nor for feveral ye^ after. The fecohd 
adjudication is dated the 20th Jidy 1745; after which, four follow 
in the year 1747, one in July, two in November, and one in Decern'- 
ber. Tlic laft mentioned adjudication was for a great fum due to Mt 
Andrew Drununond banker in London, who being the lateft, found it 
ireceflary to proceed to complete his adjudication by infeftment. 

Thefe 
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Thefe diligences being all produced in the ranking of the creditors 
of TuUoch, there was no oppofition made to the preference of Sea- 
forth's adjudication, which was acknowledged to be the firft efFedlual 
adjudication, and no other within year and day. The other adjudi- 
cations, being without year and day, did not come under the regula- 
tion of the adl 1661 ranking adjudications pari pajfu which are with- 
in year and day of the firft effedluaL It was admitted on all hands, 
that the ranking of thefe adjudications muft proceed upon the prin- 
ciples of the common law, as if the adt 1661 had not been made; and 
the queftion was. What muft be the rule of preference ? Mr Andrew 
Drun^mond pleaded a preference upon his infeftment, none of the 
other adjudgers being infeft. They, on the other hand, infifted for 
a preference, each of them according to their dates, upon this ground. 
That an adjudication is a judicial fale under reverfion: That Tulloch 
accordingly was denuded of his property, which was eflfedlually con- 
veyed to M'Kenzie of Seaforth the firft adjudger, who was infeft : 
That nothing remained with the debtor but a perfonal reverfion, 
which was efFedlually carried by the fecond adjudication, without ne- 
ceffity of infeftment, and indeed without poflibility of infeftment ; be- 
caufe a perfonal reverfion, wKich is the fubjedl carried by the adjudi- 
cation, admits not of infeftment. Following out the fame train, the 
third adjudication carries nothing but the reverfion of the fecond, and 
io on. In this view, the infeftment taken by Mr Andrew Drummond 
is altogether inept ; and the whole adjudications engaged in the pre- 
fent competition inuft be preferred each of them according to their 
dates. 

To this reafoning it was anfwered for Mr Drummond, That an ap- 
praifing, which was originally a judicial fale under redemption, was by 
adl 6, pari. 1 62 1 , degraded to be a judicial fecurity . By intromifllon du- 
ring the legal with as much as fatisfies firft the intereft arid then the 
<:apital, an appraifing is by this ftatute declared extinguiftied ipfofaSo ; 
which is agreeable to the nature of a judicial fecurity, but inconfiftent 
with a fale under redemption. Accordingly, from the period of this fta- 
tute, when an appraifing or an adjudication is found fatisfied by volun- 
tary payment, or by intromifiion with the rents, it is not found ne- 
<:eflary that the land fliould be redifponed to the debtor, nor that the 
debtor, upon his right of reverfion, fhould ufe an order of redemption. 

It may be true that our later writers, carelefsly ufing the language 
of the old law, talk fometimes of the reverfion of an appraifing, and 
that pofteriorappraifings require not infeftment, becaufe they carry only 
a right of reverfion. Lord Stair ^ in particular, fometimes expreflfes 
himfelf in this manner. But he talks a very different language where 
it is his profeffed purpofe to explain the nature of an appraifing. He 
fays in the cleareft terms, p. 397 of his Inftitutions ; " That appraifing 
*' is but a legal diligence for fecurity of the fum, which ceafing .it fal- 
** leth without other folemnity, and the debtor's own infeftment ftands 

Mm " valid 
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*' valid without renovation ; with which the infeftmient upon the ap- 
*' praifing flood but as a parallel right for fecurity." 

It was replied for the other adjudgers. That it was not the intention 
of theaift 1 62 1 to alter the nature of an appraifing; but merely upon a 
principle of equity, to oblige appraifers to accompt for intromiflions^ 
who/ grafping at exorbitant advantages, were in ufo to appraife the 
debtor's whole lands, without regarding the difproportion betwixt the 
debt and the fubjeiS: attached for payment. There is not the lead in- 
iinuation in the adl that it was the intention of the legiflature to intro- 
duce a new fpecies of appraifings j and what is done by the a<^ is con- 
fident with their nature as a judicial fale. A proper wadfet held of 
the fuperior is, in the ftri<5left fenfe, a fale under reverfion ; and when 
the lands are redeemed, a new infeftment is neceflary to reinftate the 
reverfer in his property. At the fame time if a creditor, grafping at 
exorbitant profit, wrefts from his debtor a proper wadfet, with rigorous 
and ufurious claufes ; fuch wadfet will be confidered as improper, and 
a right in fecurity only, which will be extinguifhable by intromiflion, 
without putting the reverfer under a neceflity to take a new infeftment. 
The cafe is much the fame with an appraifing or adjudication where 
there is no proportion betwixt the debt and the fubjedl attached. Eve- 
ry diligence of this kind will fo far be confidered as a right in fecurity 
only, that it will be extinguilhed by intromiflion, and put the debtor 
under no neceflity to take a new infeftment. But however difpropor- 
tioned the debt may be to the fubjedl, yet if the creditor, wanting no 
exorbitant profits, abftain from the pofleflion, ready every hour with- 
in the legal to take the fum due to him ; he is in that cafe entitled to 
ufe his adjudication as a judicial fale, and to lay hold of the property 
after the legal is expired. One thing is certain, that the adl 1621 ap- 
plies not to this cafe, but folely to the cafe of intromiflion. And there- 
fore, without diping fo far into the argument as is done above, it may 
be juftly argued, that fuppofing, by the force of the ad 162 1, that in- 
tromiflion converts an adjudication into a right in fecurity, it by no 
means follows, that an adjudication muft be a right in fecurity where 
there is no intromiflion. 

The Lords were generally of opinion that the nature of an appraiP- 
** ing was not altered by the adl 162 1, efpecially where there is 
** no pofleflion, as in the prefent cafe ; that after Seaforth was 
" infeft upon his adjudication, nothing remained with TuUoch 
" the debtor but a perfonal reverfion, which is not capable of in- 
" feftment ; and upon this precife ground the competing adjudi* 
*' cations were ranked according to their dates ; and confequently 
** Mr Drummond's adjudication ukimo loco^ though infeftment was 
". taken upon it.*' 

This is one of thofe intricate points which are not yet finally adjuft- 
ed upon fohd principles of law or utility ; and where of confequence 
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the Court leans fometimes to one fide^ and foinetimes to another, ac-* 
cording to the equity of the particular cafe in which this point hap- 
pens to be difputed. In the prefent cafe, every collateral confideration 
inclined the Court to the judgment that was given. An argument 
from expediency moved them not a little, namely, the hardfhip of 
obliging every adjudger without year and day of the firft effecShaal one 
to take infeftment ; hard upon the creditors, and ruinous to the debtor. 
And it moved them alfo, that after the eftate is totally exhaufted by 
adjudications, it Ihould be in the power of a creditor for a great fum, 
coming long after the reft, to fweep the ftakes merely by taking infeft- 
ment. I am apt to believe, that had the favour lain on the other fide, 
the Court would have been more divided about the prefent point. And 
indeed, after all that is fet forth above, many difficulties occur to me, 
one of which I Ihall ftate, becaufe as far as I can fee, it appears un- 
furmountable. An adjudger takes infeftment, but forbears intromif- 
fion, waiting patiently for his payment. The debtor at laft finds cre- 
dit, and makes payment within the legal, ^u^ritur^ Is it neceflary 
that he Ihould have a difpofition of the land from the adjudger, in or- 
der to be again infeft by the fuperior ? Upon the prevailing argument,, 
this is indifpenfibly neceflary ; for one infeftment of property cannot 
be taken away, but by another infeftment of the fame kind. Yet I 
venture to aflBirm, that fuch a thing is not dreamed of in our pradlice. 
We require no more folemnity in extinguifliing an adjudication with 
infeftment, than in extinguifliing an infeftment merely for fecu- 
rity. 

Howqver this be, I qlofe the prefent fubjeA with the following re- 
mark. Here a rule is eftabliflied for ranking adjudgers without year 
and day, where infeftment happens to be expede upon the. firft effedual 
adjudication. .But what if the leading adjudication be made the firft 
eflteAual by a charge againft the fuperior without infeftment ? This alters' 
the qafe totally ; becaufe upon this fuppofition the debtor remains pro- 
prietor, and his infeftment ftands gpod. It appears to me, that if this 
had been the prefent caf?, Mr An4rew Drummond, who ftood infeft 
xipon his adjudication, mi)ft have been preferred tQ his competitors, 
none of whom were infcft. 
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N^ C. 2']tb January 1756. 

Robert Murray Tenant in Vqgrie^ and Morton his Truftee, contra 
Mansfield and Co. Merchants in Edinburgh. 

REPARATION. \ 

MAns FIELD being creditor to Jackfon at Dalkeith, took out dili- 
gence, and commenced a poinding of the debtor's fhop-goods. 
As the quantity of thefe goods made this a work of feveral days, anp- 
ther creditor, Morton,' during the courfe of the poinding, appeared 
with his diligence, and offered to poind in the fame (hop ; and being 
barred by Mansfield, upon pretext that he could not come in upon a 
poinding already inchoated, Morton^s meffenger retired, after taking 
a proteft in the following terms : *' That he meant only to poind fuch 
" part of the debtor's goods as Mansfield had not poinded, and only 
" to conjoin with him in poinding the common debtor's effedts; and 
" therefore protefting, that as he was Hopped from doing this, Mans- 
" field fliould be liable for the debt due to Morton." After this in- 
terruption, Mansfield proceeded to compleat his poinding. 

The Lords were generally of opinion, that this was a deforcement 
fufEcient to infer damages ; but it appeared doubtful to what extent. 
The debt due to Mansfield was large. The debt due to Morton not 
the fifth part of it. The quantity and value of the goods poinded 
were difl:in(^ly afcertained by Mansfield's execution of poinding ; and 
the doubt was, whether Morton fliould draw from him the one half, 
or only a rateable proportion, refpedling the extent of their refpcdlive 
debts. Memorials were appointed to be given in upon this point; and 
at advifing, the reafoning of the judges T?7as as follows : When debts 
are conjoined in a poinding, and the fame meflenger poinds for the fe- 
veral creditors, the property of the fiibjedls poinded belonging in com- 
mon to the creditors, mull be divided amongft them pro rata^ whe- 
ther the ipfa corpora or the price after a fale. The cafe is precifely the 
fame as where a man difpones his eftate, or certain funds to his cre- 
ditors for their payment. If there is not fufBciency for paying the 
whole, the price of the fubjedls when fold muft be divided amongft 
them pro rata. It is upon the fame foundation that adjudgers or ar- 
refters ranked pari pajfu draw pro rata. But two creditors poinding at 
the fame time, in the fame fliop or warehoufe, are in a diflPerent ftate. 
Each creditor by his own meflenger poinding different fubjedls, they 
are in the lame cafe as if they were poinding in different corners' of the 
country. There is no common property eftabliflied, and confequently 
no place for a rateable diftribution of the price. It is true, indeed, 
that if two meflengers adling for different creditors, lay their hands at 
the fame inftant upon the fame fubjedl, and compleat their poinding 

at 
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at the fame inftant, the property which cannot be transferred to both 
ieparately^ muft be transferred to both in common ; which of courfc 
gives each an intereft pro rata. Had the meffenger employed by Mor- 
ton attempted to poind in a diflferent part of the fliop, the damages he 
was intitled to claim from Mansfield for Hopping his poinding, muft 
extend to the half of what Mansfield himfelf poinded; for it muft be 
prefumed, that Morton's meffenger, had he not been interrupted, 
would have gone on as quickly as Mansfield's mellenger. But Mor- 
ton's meffenger did not attempt to proceed in his poinding feparafely. 
It appears from his proteft, that his demand was only to be conjoined 
in the poinding ; And therefore his damages muft be confined to what 
lie would have drawn had he been conjoined. This,, as aforefaid, .can 
amount to no more but to a part of the goods poinded, in proportion 
,to his debt. 

It was further obferved, that Mansfield, liable for this proportion to 
Morton, is intitled to a deduiflion, namely, a proportion of the ex- 
pence of poinding ; for this proportioa is faved to Morton ; and the 
,cafe muft be held as if Mansfield had poinded for both. 

It was accordingly found, "That Mansfield was liable for a rate- 
" able proportion only, dedudling the expence of poinding." 

This decifion, founded on principles, deferves to be recorded; though 
there is now no longer place for the queftion, after the late a<fl of fe- 
derunt giving a new form to poindings. 



N^ CI. \otb February 1756. 

Christian Cummino contra King's Advocate. 

T E R C E. 

MiV Adam Hay, anno 1692, purchafed the lands of Aflied, and 
toolc a charter to himfdf in liferent and to his fon Andrew in 
fee, which vras compleated by infeftment. But power was referved to 
the father to c<mtradt debt, and to fell and difpofe of the lands at his 
pleafure. He accordingly in June 1 726, after the death of Andrew the 
nominal fiar, exerded his referved powers and faculties by difponing 
the eflate to his grahdfon Adam Hay. Adam Hay having joined in 
the rebellion 1745 was forfeited, and his eftate was furveyed as belong- 
ing to the crown. A claim was prefented for Chriftian Cumming, 
reUft of the faid Andrew Hay, infifting for a terce out of the lands of 
Aflied, in the property of which her hufband died infeft. It was ob- 
jedled in behalf of the crown. That her hufband was a nominal fiar on- 
ly, and that the iubflantial property was in the father Mr Adam Hay. 

N n Andrew 
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Andrew held the eftate for behoof of his fatUer, and was in efifecfl but 
a truftee for his father ; and therefore his relidt is intitled to no terce. 
** The claim was difmifled." 



N^ GIL lotb February 1756. 

Heirs of Line of Invcrey contra James Farquh arson. 

SUCCESSION. 

PATRICK Farquharson fucceeded to the eftate of Inverey, which 
by the inveftitures was fettled upon heirs-male, and had been fb 
for a long time. His brother Charles was bred a writer in Edinburgh, 
aiid in the year 172 1, having contradled a lingering difeafe which 
made him apprehend death, he thought it necefTary to fettle his af- 
fairs. He executed a deed 26th Odober 1721, in which he afEgns 
and difpones " to and in favours of Patrick Farquharfon of Inverey, 
" his heirs and affignees whatfoever, all lands, heritages, tenements, 
*^ annual-rents, debts, fums of money, heritable and moveable, horfes 
" and goods and gear whatfomever, of whatever kind and denomina- 
•* tion the fame be of, that fhall happen to pertain and belong to him 
♦^ the time of his deceafe/' 

Charles recovered his health, and the deed was forgot as no longer 
necefTary. Patrick Farquharfon dying after, was fucceeded by his two 
fons Jofeph and Benjamin in order, both of whom died without iilue. 
Charles having furvived all of them, fucceeded to the eftate of Inve- 
rey as heir-male, and made up titles accordingly. Having after- 
ward purchafed the eftate of Auchloflen, he took the title-deeds to 
himfelf and the heirs-male of his body ; whom failing, to his other 
heirs-male, with a view probably that the two eftates fhould be con- 
joined in the fame heirs. Charles having anno 1747 died without 
iflue, the fucceflion to both eftates opened to James Farquharfon the 
next heir-male in brder. Againft him a procefe was brought by the 
daughters of Patrick Farquharfon, founded upbn the deed 1721 above 
narrated; fubfuming. That the eftate of Inverey belonged to Charles 
Farquharfon at the time of his death : That by the faid deed 1721, 
executed, by Charles Farquharfon, the faid eftate was fettled upon Pa-« 
trick Farquharfon, his heirs and affignees : That they the purfuers 
were heirs of Patrick Farquharfon ; and from thefe premifes conclu- 
ding, that the defender, heir of the inveftitures, ihould be decerned to 
denude in their favours. 

This cafe appeared not a little intricate^ The words of the deed fa- 
voured the purfuers ; and yet in all appearance Charles Farquharfon 
had no fuch intention as to alter the inveftitures of the eftate of In- 
verey, fo as to make it defcend to the heir of line, when he had fet- 
tled 
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tied his proper eftate of Auchloflen upon heirs-male. The cafe was 
thought worthy of a hearii^g in prefence, in which as ufual every fort 
of argument was urged that feemed to have any influence. My in- 
tention is to feledl thofe arguments upon whic^i the judgment was 
founded. 

It appeared clear^ in the ^/^ place, that Charles in executing this 
deed had no intention to make a fettlement of the eftate of Inverey ; 
far lefs to exclude the heirs of the inveftiture. His* fole purpofe was 
to raife the family, by adding to the family-eftate his own acquifi- 
tions. In this view, he fettled his real and perfonal eftate upon Pa- 
trick, his heirs »nd aflignees ; plainly intending to leave all at his dif- 
pofal. ^do^ The event that fell out was plainly a cafus incogitatus. No- 
thing was farther from Charles's view or intention in making this 
deed, than to comprehend the eftate of Inverey under it ; to which at 
that period he had not the moft diftant profpcd of fucceeding. There- 
fore, if it be a rule that no deed can be eflFedlual beyond the intention 
of the granter, this deed* cannot be laid hold of by the purfuers. 
Though the eftate of Inverey, ex Jigura verhorum^ may be compre- 
hended \mder it, the maker's intention was very diflPerent. The ac- 
tion, therefore, cannot be fuftained ; for words without intention can 
give no right either in law or equity. 3/w, This procefs is not only 
unfupported by the intention of the maker, but is in reality contra- 
diAory to his intention. His intention obvioufly was to join his own 
eftate to that of the family. Now, the purpofe of the prefent adion is 
to disjoin the two eflates* Charles's proper eftate of Auchloflen is 
fettled upon die heir-male ; and the purfuers claim the faxnily-eftate 
of Inverey as provided to the heirs of line. 

" The Lords found. That the purfuers are not the heirs intended 
•* by the deed 1721 ; and, therefore, that there is no adlion upon 
that deed to oblige the defender to denude of the eftate of In- 
verey in their favours.'* 
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14^ CIIL ^8/i& February 1756. 

Robert Dalziel contra Alexander Dalziel of Glenae^ and George 

Henderson. 

INFEFTMENT. 

BY marriage-articles betwixt Robert quondam Earl of Camwath, aad 
Mrs Margaret Vincent, daughter of Thomas Vincent, Efq; cer- 
tain fubjefls belonging to her were vefted in the perfons therein 
named, and the furvivors or furvivor of them, and the heirs and aflig- 
nees of the laft furvivor, as truftees for the ends, ufes, and purpofes 
mentioned in the contradl, particularly for paying of the Earl's per- 
fonal 
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fonal debts, who thereupon was to- grant an heritable bond to the tru* 
flees to the amount of the debts fo paid, for behoof of the children to 
be procreated of the marriage. 

The lady's fubjeds were accordingly fo applied by the trjiftees ; but 
the Earl having died without giving any fecurity for the fame, Alex- 
ander Dalziel of Glenae, his cldeft fon and heir by a former marriage, 
granted heritable bond for the fame to the truftees, and to the furvi- 
vors or furvivor of them, and the heirs and affignees of the laft fur- 
vivor, for the behoof of Robert Dalziel the only furviving child proy 
created of the faid marriage ; and upon this heritable bond the tni- 
ftees jArere duly infeft. 

Of the truftees John Henderfon younger of Broadholm was the laft 
furvivor ; and he alfo died, leaving one infant-child, a fon. 

The faid Robert Dalziel, wanting to have the truft-fubjedl efta- 
bliflied in his own perfon, and to be under his own management, did, 
to that end, with confent of his curators, bring a procefs before the 
Court of Seffion, calling Alexander Dalziel his brother . and the infant- 
Ton of John Henderfon. 

This procefs was thought to deferve the moft ferious deliberation. 
Truft- rights, copied from thofe of England, are turning daily morp 
frequent in this country ; and the Court refolved to lay down fuch a 
method in this cafe as might be a pattern for others of the land. In 
this view, the matter was put off for a fliort time, in order that the 
judges might prepare themfelyes upon it j and when the caufe wa$ 
again taken up, the reafoning was as follows: By the common law of 
Scotland,' a fuperior is not bound to change his vaffal ; and, therefore, 
is under no obligation to accept of a refignation infavorcm. A truft- 
right is an exception ; for the very granting of infeftment to one for 
behoof of another, infers, that when the trufter chufes to refume his 
own fiibjedl, and take it in his own name, the fuperior muft accept of 
him for his vaffal as he was formerly. For that reafon, when the 
truftee denudes of a truft-right in favour of the trufter, the fuperior, 
if he refufe to grant infeftment, may be charged with horning to that 
effedl. 2doj If a truftee, contrary to his duty, refufe to denude, an 
adlion is undoubtedly competent to the trufter to oblige him. The 
Court will decern him^ to denude* This decree coming in place of 
an adlual conveyance, will be held eqijivalent to it, fo as to be a good 
ground for applying to the fuperior for infeftment ; and, upon his re- 
fufal, will be a good foundation for a charge of horning, ^tioy In the 
prefent cafe, Robert Dalziel, the only child of the marriage, has a 
good claim againft the truftees to veft the truft-fubjed in his perfon! 
By the death of all the other truftees, this claim is coiifined to the in- 
fant-fon of John Henderfon. It makes no diflPercnce, whether he ia 
unable or unwilling to fulfil the truft by making a conveyance in 
favour of Robert Dalziel. If this be not donq, the Court muft inter- 
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pofe and decern him to denude ; and Robert Dalziel, poffelTed of this 
decree, is entitled of courfe to demand infeftment from the fuperior. 

With regard to matters of this kind, it was obferved in general, that 
where the truft-infeftment is held of the king, the perfon for whofc 
behoof the truft is eftablifhed, muft be infeft by a precept from the 
chancery, which the direAor muft ifliie upon fight of the order or war- 
rant of the court ; precifely as where a wadfet held of the king is re- 
deemed. See Ihpc. Minor Fraaiasy § 169. But if the truft-fubje<5l 
be held of a private fuperior, a horning muft be ifTued to compel him 
to grant infeftment. Ibid. 

The Lords found, " That John Henderfon younger of Broadholm 
*' being the furviving truftee, the truft was vefted in him, de* 
*' fcendible to the defender his only fon ; and that the defender 
** ought to be denuded of the faid truft in favour of the purfuer. 
'• And they declared, that the truft-fubjeA belongs to the pur- 
fuer ; and decerned accordingly. And in order that the pur- 
fuer may be legally infeft, they decerned and ordained Alex- 
*' ander Dalziel of Glenae the other defender, fuperior of the 
•* forefaid infeftment, to grant to the purfuer a proper charter, 
containing a precept of feifin for infefting the purfuer accord- 
ingly.". 
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N® CIV. 4/i& March 1756, 

£arl of BucHAN cQulra Campbell of Shawjieldy and other real Credi- 
tors upon the Eftate of Stratbbrock. 

IMPROBATION. 

BY the death of Sir William Stewart without ilTue-male, the entail- 
ed eftate of Strathbrock defcended to Katharine Stewart his fifter^ 
wife to Henry. Lord Cardrofs« This eftate was burdened with many 
debts good againft the entail ; and when the creditors made a demand 
for payment. Lord Cardrofs, who had no intereft but his jus mariti^ 
took affignations in name of George Thomfon his truftee ; and in his 
name led an adjudication of the entailed eftate, for debts extending to 
L. 30,000 Scots. This adjudication, being Lord Cardrofs's proper e- 
ftate, defcendible to his heirs of Hue, was parcelled out among his pro- 
per creditors ; and by the conveyances granted to them, " they are 
obliged upon payment to difpone either to David mafter of Card- 
rofs, the rights granted to them, or to renounce and difcharge the 
fame in the option of the faid David." And by Thomfon the truf- 
tees conveyances in favour of the creditors, it is declared, ** That the 
faid David mafter of Cardrofs had not only right to the greateft part 
of the faid adjudication and fums therein contained, but that he had 
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" right .to redeem the conveyances to the creditors, which are grant- 
" ed in corroboration of Lord Cardrofs's debt." And it is alfo decla- 
red, ** That the hail bonds and other grounds and warrants of the 
" forefaid adjudication at George Thomfon's inftance, were delivered 
^' by him to, and in the cuftody of Henry Lord Cardrofs, for the ufe 
" and behoof of David mailer of Cardrofs his fon, and for the ufe and 
behoof of the creditors to whom Thomfon had made partial convey- 
ances of the faid adjudication; and that he was not to be troubled 
** or purfuod for exhibition of the fame." This adjudication, pur- 
fuant to Lord Cardrofs's diredlion, was conveyed to the faid David 
matter of Cardrofs, afterward Earl of Buchan, and his heirs and af- 
figns ; and by the difpofition in his favour it is declared, " That the 
*' bonds and other grounds and warrants of the adjudication were de- 
" livered to Mr Thomas Rigg for behoof of the faid David;" and the 
partial conveyances are excepted from the total conveyance in David's 
favour. 

The faid David, afterward Earl of Buchan, having right to Thom- 
fon*s adjudication 9s aforefaid, fucceeded alfo to the entailed eflate of 
Strathbrock after his mother's death; and in the 1731 his credit be- 
ginning to fail, there was a fequeftration of the eftate of Strathbrock, 
which continued till his death in the 1 745. In the ranking of the cre- 
ditors which followed that fequeftration, the real creditors claiming 
under Thomfon's adjudication were preferred; and fome of them ob- 
tained warrants for payment of the principal fums and annuakents 
due to them. 

The prefent Earl of Buchan, having now right to the eftate of Strath- 
brock, brought a procefs of redudlion and improbation, calling for 
produdlion of all writs and evidents, decreets of adjudication and o- 
ther rights and diligences afFedling the eftate of Strathbrock, in order 
to be declared null and void. And this ftep was taken with a view to 
cut down fuch parts of Thomfon's adjudication as the defenders had 
right to ; becaufe he well knew they could not produce the grounds 
and warrants of the faid adjudication, which had been delivered to his 
father as aforefaid. 

When this procefs came to be called, the defenders obtained a dili- 
gence for recovery of the grounds and warrants of Thomfbn's adjudi- 
cation, which they caufed execute againft the purfuer himfelf as well 
as againft others, but without fuccefs ; the confequence of which was, 
that certification was granted in common form by the Lord Ordi- 
nary. 

When this matter was brought to the Inner-houfe by a petition, the 
Court was a good deal puzzled what courfe to fteer. The creditors had 
been long in pofleffion upon the title of Thomfon's adjudication. It 
would be iniquitous to cut them down for not producing writings 
which were never in their cuftody. On the other hand, how could 
the Court refufe to pronounce certification againft writings which were 

legally 



COURTOFSESSION. 147 

legally called for and not produced. The caufe was delayed from 
time to time, through hopes that the writings might be recovered. At 
laft a judgment was given upon the following grounds. 

This Angular procefs of reduftion and improbation is peculiar to the 
law of Scotland. It is eftablifhed upon the following foundation : If a 
man entertain a fufpicion that any right aflPeding his land or his per- 
fon is informal or null, he brings a procefs before the Court of Seffion, 
challenging the right upon every nullity he can imagine, and oflfers to 
prove the nullities by documents which are or ought to be in the de- 
fender s own cuftody. If the documents be produced, the reduction 
goes on. If not produced, the purluer s allegations are held true upon 
this legal prefumption, That the defender declines to produce the docu- 
ments called for, becaufe he is confcious that they verify the purfuer's 
allegations. A certification accordingly is granted contra non produSla ; 
which, in effeA, is a fentence reducing the right challenged upon 
every ground of law that is fet forth in the libel. Such being the na- 
ture of the procefs, it clearly follows, that certification can never be 
pronounced for not producing of documents that are not prefumed to 
be in the defender's cuftody ; and ftill lefs where there is legal evidence 
that thefe documents have all along been in the cuftody of a third 
party. To apply this to the prefent cafe, in the difpofition of Thom- 
fon's adjudication to the late Earl of Buchan, it is declared, that the 
grounds and warrants were put into the hands of Mr Thomas Rigg 
for behoof of the Earl, who had the chief intereft in this adjudication. 
The Earl, of confequence, was bound to make thefe grounds and war- 
rants forthcoming to the creditors, who have a partial intereft in the 
adjudication. Perhaps the prefent Earl does not reprefent his father .^ 
But then the creditors cannot be bound to produce documents which 
never were delivered to them ; nor can there arife any prefumption of 
falihood from the not produAion. It is competent, no doubt, to the 
Earl, as proprietor of Strathbrock, to challenge the rights of the cre- 
ditors afieding that eftate ; and if he libel relevantly, he may call for 
writings in the hands of the defenders to verify his allegations. If the 
writings -called for, per modum probationis^ are or ought to be in the de- 
fenders hands, they muft be produced, otherwife will be held as ve- 
rifying the purfuer's allegations ; but if the purfuer oflPer to prove his 
allegations by writings which are no't prefumed to be in the defenders 
hands, or which are proved never to have been in their hands, it is 
incumbent upon hini to produce thefe writings himfelf. The rule here 
is applicable, quod a&ori tncumbit probatio ; and if he does not produce 
thefe writings to verify his allegations, the defenders muft be af- 
foilzied. 

The Lords accordingly reponed the defenders againft the certifi- 
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N^ CV. ^th March 1756, 

John Forbes, Efq; contra His Majefty's Advocate. 

FORFEITURE. 

LADY Sophia Erfkine acquired right to fevcral adjudications ^ifFec- 
ting die cftate of Pitfligo. Her intention was to difpone the fame 
to her fan the Lord Pitfligo ; but as he had been unhappily engaged 
in the rebellion 1715, and, though not forfeited, was liable to be pro- 
fecuted for treafon within the three years, fhe came to a refolution, 
anno 1716, to difpone the fame to her grandfon, the matter of Pitfligo, 
at that time under age j and the difpofition contains the following pro- 
vifion : " That whenfoever it fliall happen Alexander Lord Pitfligo my 
fon to be in a condition, capacity, and hability, lawfully to pur- 
chafe, acquire, and redeem the faids adjudications in his own perfbh, 
from the faid John matter of Pitfligo and his forefaids, it fliall be 
lawful to him perfonally to redeem the fame by payment of a roft 
noble upon any Whitfunday or Martinmas after his faid capacity 
and hability, upon 40 days premonition ; and, in cafe of refufal, 
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*' the faid rofe noble to be configned in the hands of any of the bailies 
^' of Fraferburgh." 

Alexander Lord Pitfligo having again rebelled, anno 1 745, was attaint- 
ed and his eftate forfeited to the crown. The matter entered his claim 
upon the faid adjudications. The objedlion made to this claim was 
drawn from the ftatute 33. Henry 8. cap. 20. enadling, " That if any perfon 
** fliall be attainted of high treafon by the courfe of the common law or 
** ftatutes of this realm, every fuch attainder fliall be of as good ftrength 
** and eflPeA as if done by authority of parliament ; and that the king 
" fliall have as much benefit and advantage by fuch attainder, as v^rell 
** of ufes, rights, entries, conditions, as pofl[eflions, rcverfions, remain- 
^ ders, and all other things, as if done and declared by authority of 
** parliament.*' By the authority of this ftatute, it was pleaded, that 
the right of redemption given to Lord Pitfligo in the difpofltion of 
thefe adjudications to his fon, is, in the fenfe of the Englifli law, a con- 
dition which is carried to the crown by forfeiture ; and confcquently 
that it is in the power of the crown, now in the right of Lord Pitfligo, 
to redeem thefe adjudications upon payment of a rofe noble.' 

To this objecflion, two anfwers were made, imo^ That a perfonal pri- 
vilege of redemption is not a condition in the fenfe of the law of Eng- 
land. A condition is defcribed in the Englifli law, " A quality an- 
•* nexed to a real eftate, by virtue of which it may be defeated, enlar- 
•' ged, or created, upon an uncertain event.** And it is held as a ge- 
neral rule, " That conditions can only be referved to the feoflfer, do- 
*' nor, or leafor, and their heirs j and not to any ftranger. New 

^ Abridgement 
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" Abridgement of the LaWy voL L p. 400." And if faculties refenrcd in 
deeds to any perfbn other than the granter^ are not conditions in the 
fenfe of the Englilh law, they come not under this ftatute : They are 
only rights of adlion competent to the forfeiting perfon, which £ill not 
under forfeiture, ido^ Efto the prefent faculty were a condition, yet it 
is perfonal to Lord PLtfligo, defcends not to heirs, far lefs to the crown 
by forfeiture. Thus in the famous cafe of the Duke of Norfolk, who, 
anno 18 Elizabetby conveyed his lands to the ufe of himfelf for life, and 
afterward to the ufe of Philip, Earl of Arundel, his eldefl: fon, in tail, 
with divers remainders over, under a provifo, " That if he Ihould be 
*' minded to alter and revoke the faid ufes, and fhould fignify his 
" mind in writing, under his proper hand and feal, fubfcribed by 
three witneflcs, then the ufes ihould be revoked.'* The Duke being 
fome years after attainted of high treafon, it was adjudged. That this 
provifo or condition was not tranfmitted to the crown by any of the 
ftatutes made in relation to forfeiture : And upon this ground all the 
pofleiGons of the Duke of Norfolk were faved and refcued from the 
effeiSl of the forfeiture. This judgment is referred to by Lord Chief 
Juftice Coke, in his Reports, part 7. n*^ 13. 

I find no reply to the firft anfwer. But to the fecond, it was replied, 
That there is a diftindlion betwixt, perfonal faculties, where the power 
of redemption can only be exercifed by the man himfelf perfonal- 
ly, fuch as making a writing under his proper hand and feal, as in the 
Duke of Norfolk's cafe ; and where the power of redemption may be 
exercifed by others, as tendering a gold ring or configning a rofe noble, 
which is the prefent cafe ; that, in-fuch a cafe, the crown, as in right 
of the forfeiting perfon, may ufe the order of redemption. In fupport 
of this diflindtion, the cafe of Englefield was appealed to, which is as 
follows. Sir Francis Englefield conveyed his lands for the ufe of him- 
felf for life, the remainder to his nephew, and the heirs-male of his 
body^ with a provifo, " That if Sir Francis, by himfelf or any other 
" during his Ufe, ihall deliver or oflfer to his nephew a ring of gold, 
" to the intent to make void the ufes, then the ufes fhall ceafe/* Sir 
Francis was attainted of treafon. It was ruled, " That the Queen in 

the lifetime of Sir Francis may, by commifHon, &fr. tender the ring, 

and make void the ufes j for it was not perfonally annexed to him, 

but might be performed by the Queen." 

To this it was duplied. That this is a diftindlion without a differ- 
ence. Whatever is purely perfonal, can neither go to heirs nor aflig- 
nees ; and to fay, as in Englefield's cafe, that the Queen could tender . 
the gold ring, is in effe<5l faying that a right purely perfonal, may, con- 
trary to the very conftitution Qf the right, be affigned ; for if it cannot 
be conveyed by will, far lefs by forfeiture. And accordingly Sir Ed- 
ward Coke concludes his report of this cafe in the following words : 
" But the counfel of Francis Englefield were not fatisfied with the 
** judgment, for they conceived that the condition was fo infeparably 
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** annexed to his perfon, that the fame was not given to the Queen by 
" the adl 33 Henry VIII . ; and their advice was to bring a writ of error. 
" But, at the next parHament, a fpecial ad was made to eftablilh the 
" forfeiture to the Queen." 

Such were the pleadings on both fides. But the Court took up the 
cafe upon a Ampler and more obvious ground. They obferved, that 
the faculty is not only perfonal, but conditional j and that Lord Pit- 
fligo's title to redeem is limited to his being in a capacity to hold chefc 
adjudications, after ufing the order of redemption. Hence it follows, 
that if Lord Pitfligo (hould obtain a pardon remitting the puniflunent 
only, not the forfeiture, he would not in that condition be entitled to re- 
deem •• It woidd be a good defence to the mailer, that the faculty of 
redemption was not given to Lord Pitfligo, but upon condition that he 
himfelf perfonally Ihould have the benefit of thefe adjudications ; and 
therefore that fince he could not hold, he could not redeem. In this 
view, Englefield's cafe, fuppofing it well founded in the law of Eng- 
land, does not apply. Efio it were law that the king, by forfeiture, 
may, in right of the forfeiting perfon, ufe an order of redemption, 
though conceived perfonally ; it will not follow that the king, in the 
right of a forfeiting perfon, can ufe an order, which the forfeiting 
perfon himfelf has no right to ufe. 

** The claim was accordingly fuftained." * 



N° CIV. s^b March 1756. 

Duke of Gordon contra M*Pherson. 

REDEMPTION. 

AWadfet-right contained in gremio the following claufe of redempr 
tion : " Redeemable always the faid land by the faid John Gorr 
•* don and his forefaids, from the faid Malcolm MTherfon and his 
" forefaids, by payment making to them of the fum of 4000 merks 
" Scots, hail and together in one fum of current gold or filver,' having 
** paflage for the time, upon a Whitfunday even, ^c.^^ The Duke of 
Gordon having right by progrefs to the reverfion, ufed an order of re- 
demption, configned the money becaufe the wadfetter did not appear 
to receive the fame, and raifed a declarator of redemption. The de- 
fender objected to the formality of the order, as being difconform to 
the claufe of redemption in the following particular. That gold or filver 
was not offered or configned, but only bank notes, at leaft bank notes 
in part, of which the defender was not bound to accept had he been 
prefent. And, to verify the allegation, the inftrument of confignation 
was appealed to, bearing, " That the procurator did number and tell 

** down, 
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down, in bank money and bank notes of the bank of Scotland, and 

part in filver, having all paflage for the time, the faid fum of 4000 
" merks/' 

The order of redemption was undoubtedly informal, not only as 
different from the order of redemption agreed upon in the contra<5l, 
but at common law, even fuppofe nothing had been ftipulated about 
the fpecies of money. A bank note or bill is not current money. A 
creditor is not bound to accept of it in payment of a bond or a bill, 
far lefs can it be impofed upon a creditor in an order of redemption. 
But as there are many minute formalities required in an order of re- 
demption, and as the flighteft miftake or defedl fenervates the whole, it 
was thought hard to reduce the reverfer to the neceflity of renewing 
the order, and of renewing it perhaps more than once, which might 
protraft a redemption, and weary out the reverfer with expence, ex- 
amples of which were frequent. Why not an interlocutor in this very 
proccfs, finding, that there is no neceflity to renew the order of re- 
demption, but that the lands may be redeemed at the next Whitfun- 
day, upon repayment or confignation of the wadfet fum ? What led 
the Court to be of that opinion, were the following confiderations. As 
in every contradl of wadfet the wadfetter is taken bound to receive the 
wadfet fum at the term covenanted, there can be no doubt but that he 
may be compelled by a procefs to perform his engagement, without 
neceflity of any previous order of redemption. The only ufe of that 
order, is to fubjedl the wadfetter to damages if he prove refradlory. 
But if the reverfer be fatisfied with having his land reftored to him, 
without making the wadfetter liable for damage or expence, he can 
have no occafion for the previous order. 

The fingle difficulty was. Whether fuch a conclufion could be grafted 
upon the prefcnt procefs. This difficulty was furmounted upon re- 
flci^ng, that forms in judicial proceedings were invented to expedite 
juftice, not to retard or difappoint it ; and that the defender, by ma- 
king fuch an objeAioa, could have no view but to catch at an tuijuft 
advantage, by obtaining the redemption to be delayed for another 
year. 

It was aMb confidered, that the fame thing in effe<ft is done every 
day in procefles of removing. Even where a warning is informal, the 
landlord is not put to the neceffity of a new warning and a new procefs 
of removing. It is feldom that fuch an obje<flion is further fiiftained, 
than to delay the removing till next term. 

The judgment was in the following words : " Suftain the order of 
redemption of the wadfet right in queftion, fo as to declare the 
lands redeemed at Whitftinday next. And remit to the Lord 
" Ordinary to proceed accordingly, and to fettle the terms of pay- 
ment or confignation." 

This 
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This interlocutor is aot properly worded. It was the unanimous 
opinion of the Court, that the order of redemption being informal 
could not be fuftained to any eflFedt. But that as, without any order, 
a procefs of declarator is competent, concluding that the wadfetter 
ihould be decerned to receive his money at Whitfunday next ; and 
that, upon payment or coniignation, it fhould be found that the lands 
are redeemed ; there can be no good reafon why thefe conclufions may 
not be grafted on the prefent procefs, when it faves expence to the 
parties. The interlocutor, therefore, ought to have been in fome fuch 
terms as the following : Find, That the defender is bound to receive 
th& wadfet fum at Whitfunday neit j and that, upon payment or con- 
iignation, the land fliall be held as redeemed. This is indeed but a 
hypothetical interlocutor, and it cannot be otherways. But to purify 
the fame, all that is further neceffary is, after configning the money 
at Whitfunday, to apply to the Court, or to the Ordinary, if the c^ufe 
is remitted to him, mentioning, that the money is configned accor- 
ding to the order of Court j and therefore, that the Lords fhould find 
that the land is acflually redeemed. 



N° CVIL gtb March 1756. 

Mr Thomas Harvey contra Matthew Bogle. 

PUBLIC OFFICER. 

Glasgow originally was but one parifli. It now confifts of fix. 
Each parifh has a feffion of its own ; and there is a general fef- 
fion compofed of the whole, which governs ecclefiaftical ipatjters that 
relate to the whole. 

There is but one clerk both for the general and particulw feffions. 
This clerk before the 1 646 was eledled annually. Mr Lorn was fo ele^^ed. 
But as the office is of confidirable profit, requiring (kill and integrity, 
and employing a man's whole time, the inconvenience of annual elec- 
tions was difcovered, and the firft ftep to an alteration was by tacitly 
continuing Mr Lorn in the office, without re-ele£lion. The next ftep 
was to eledl without naming any time. This was the cafe of John 
Spreul, who in the 1695 being ftruck with a palfey, was difcarded as 
unfit to officiate. Mr Miller was eledled in the fame terms, who upon 
a refignation made way for Mr Harvey. The general feffions, judg- 
ing they had a power to remove their clerk at pleafure, turned out Mr 
Harvey without any caufe affigned, and eledled Mr Bogle. 

This occafioned a procefs of declarator and recludlion at Harvey's 
inftance againft Bogle and the general feffion. The point chiefly dis- 
puted was, whether the feffion-clerk of Glafgow i^ a fervant removable 
at will, or whether he has a liferent office of which he cannot be de- 
prived 
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prived except upon malverfation. It appeared to the Court, that the pur- 
fuer carried the point too high, and farther than was neceflary to fup- 
port his procefs. This is certainly an oflSice of too great importance to 
be annual or precarious. But there is no reafon that it fliould be ad 
vitam aut culpam. The rule eftablifhed by the Court, 1 8th January 
1 710, Magiftrates of Montrofe contra their Schoolmafter, was thought 
applicable here, that the fchoolmafter could, not be removed arbitrari- 
ly, but might be removed for any juft or reafonable caufe. 

The Lords reduced Bogle's eledlion, and declared in favour of 
Harvey." 



(4 



The particular circumftances of this cafe had great weight with the 
Court. The feffion-clerk of Glafgow was originally chofen yearly. 
This yearly eledlion was found inconvenient ; and the clerk was con- 
tinued without a new eledlion. This introduced a change m the form 
of eledlion. In place of being annual, the ele<5lion was made without 
relation to time. The queftion is. Whether this change was intend- 
ed to make the officer more dependent or lefs dependent ? If the 
officer fo eledled can be turned out at pleafure, he is more dependent 
than formerly, when he was fecure for a year at leaft. This would be 
a moft impolitic regulation. A lucrative office, depending on the ar- 
bitrary will of a body confifting of above 100 members, would occa- 
fion continual fadlions and difturbances j one party ftealing a march 
upon another to bring in their man ; a game that may be played eve- 
ry federunt. We muft fuppofe then, according to the rules of good 
policy, that this change in the form of cledion was intended to make 
the officer lefs dependent. Not indeed for life, but only that he' 
could not be turned out without fome good reafon or caufe. This at 
the fame time does not make the officer fo independent as that he can- 
not be removed without the authority of a proper court upon a pro- 
cefs commenced for that end. The officer may be turned out viafaSiy 
and at fhort-hand. But if he complain of injuftice, and in a procefs 
Infifl to be reponed, the feffion muft be able to Ihow that they did not 
a6l whimfically or arbitrarily, but upon rational motives and a juft 
caufe. 



N^CVIIL i6tbjune IT56. 

M*KiNNON contra M^Kinnon. 

SUCCESSION. 

IN the memorable cafe M^Kenzie contra Lord Mountftewart, abridg- 
ed in the Di&ionary under the title SucceJJion^ it was found in the 
^rft place, That the. heir in exiftence when the fucceffion opens is en- 
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titled to enter, notwithftanding a nearer 'in hope. And in the next 
place, That the heir thus ferved is bound to denude in favour of the 
nearer Heir when he exifts. This laft was again found in the prefent 
caufe ; and the reafoning follows : To clear the cafe, a preliminary 
queftion was dated, namely, in a deftination of fucceflion what is pre- 
cifely intended by the claufe quibus deficientibus.. Is the perfon fubfti- 
tuted in that event entitled to enter when there is no nearer heir in ex-* 
iftence ; or muft he have patience till the whole perfons called before 
him be exhaufted ? The latter is no doubt the natural conftrudlion ; 
for a man muft be whimfical who would chufe to have the fucceflion 
to his eftate governed by chance. A man, for example, dies leaving* 
a daughter born, and a fon in utero. He certainly intends not that 
the daughter in this, cafe (hould fucceed more than if he had furvived 
the birth of his fon. According to this conftrudlion, there is no place 
for a fubftitute while there is a nearer in hope, though not exifting. 
And the fame rule founded on the fame prefumption obtains alio in 
fucceflions ab inteftdto. This rule however muft yield to the conftitu- 
tion of the feudal law. A fuperior is entitled to have a vaflal, and if 
none offer, he is entitled to have back his land. Hence it is, that with 
a view tp the fuperior, and not to the point of right, the next heir in 
exiftence when the»fucceffion opens, is entitled to ferve. But then, he 
can be considered iti no other light than as a fiduciary heir holding the 
eftate for behoof of the nearer heir. Upon the principles of the feu- 
dal law, he is entitled to the rents for his fervice while he aiEls'as vaf- 
fal ; but he is riot proprietor in any view fo as to have the power of a- 
lienation or of coritradling debt. For he is in effedl but a truftee ; 
and in that charadler he is bound to furrender the eftate to the nearer 
heir. 



N^ CIX. . 29/^6 June 1756. 

Cameron contra Mifs Malcolm. 

P R O F OF M A R R I A G E. 

CAMERON of Kinnaird, living in the neighbourhood of Mrs Mal- 
colm, widow of James Malcolm merchant, caft his eyes'upon her 
daughter Mifs Malcolm, a confiderable fortune, is an advantageous 
marriage for his fon. The two families fet out together from Fife, in 
order to pafs the winter at Edinburgh. Upon their landing at Leith, 
Mrs Malcolm and her daughter were invited to the houfe of Mrs 
Coufnen, Kinnaird's mother-in-law. They fuped there ; and, after 
fupper, without any previous concert, a minifter was brought in by 
Mr Cameron, in order to marry his fon to the faid Mifs Malcolm, at 
that time juft turned of twelve years of age. The mother, for what 

reafon 
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reafon was not made clear by the witncffes, left the room. The cere- 
mony went on, and was completed ; and the marriage-lines were fub- 
-fcribed by Mifs Malcolm as well as by young Cameron, After this 
the mother returned, and a bedding being propofed, (lie ftruck out, 
whether diflatisfied with what had been done or thinking her daugh- 
ter too young, is uncertain. This occafioned a fort of fquabble 
among them. The mother and daughter went home in a fort of pet ; 
and from that time refined to (land to the marriage. 

The commiflaries, upon a declarator of marriage brought before 
them, found the marriage proved. This occafioned an advocation on 
the part of Mifs Malcolm, in which the Court of Seffion were of a 
different opinion. They remitted to the conamiffaries to affoilzie from 
the declarator of marriage, and even to find Cameron the purfuer li- 
aj)le in expepces. 

, This was an extreme nice cafe. That the ceremony of marriage 
was performed, is certain ; nor was any force proved, or even alled- 
ged^ fufficjjent to render the ceremony ineffedlual. And if there was a 
marriage, however irregular or improper, it was not in the power of 
any court to give redrefs. The Court, however, moved with indigna- 
tion at {6 grofs a wrong, gave the above mentioned judgment upon 
fent^ment rather thah upon principle. The only legal footing it can 
iland upon, feems to be what follows : A girl of 12 years of age is no 
doubt capable of marriage ; but then, as a girl of that age is ex- 
tren^^ly fufceptible of undue influence, and to be unjuftly trepanned, 
a marriage in this circumftance requires more accurate evidence of 
confen( |:han is neceffary betwixt adult perfons. The prefent cafe is 
fimilar tq that of a teftament on death-bed. A bare fubfcription in 
liege fifiufiifj is fuflScient } but, in extremis^ a proof is required of orders 
given by the feftator to write the teftament, or at leaft that it was read 
over to him before iubfcription. In the prefent cafe, the parties went 
to Coufi|«n's houfe without any defign of marriage. 2doy The mother 
not ptffirrtt at the celebration. 3/w, A fquabble the moment the cere- 
mony was over,' and fome evidence of repentance on both fides. 4/(7, 
Proved iipon' old Cameron, that he endeavoured to bribe one Mally 
Hay xo fwear to an antecedent courtfhip, which prefumes he was con- 
fcious of fome- defedl in the celebration of the marriage. Thefe cir- 
cumft^&ces laid together, mayjuftly infer a fufpicion that matters 
were not carried on fo as to make an effedlual marriage ; and, there- 
fore, in a cafe of this extraordinary kind, the Court, I think, took the 
fafeft fide to refufe to give their fandlion to this marriage. 
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NO ex. i6tb yuly iys6. 

Sir Archibald Stewart, ^c. contra Andrew Stewart. 

PARLIAMENT. 

AT the Michaelmas head-court for the fhirfe of Lanerk, Andrew 
Stewart claimed to be inroUed as a freeholder. The title he pro- 
duced was a charter under the Great Seal, with a feifin thereon, both 
dated in the year 1753 ; and the fubjedls contained in this charter are 
defcribed in the following words : " Tota et integra heraeditaria of- 
ficia ferjeandriae & coronatoris, et herasditariam gubernationem ea- 
rundem, per univerfum dominium & quondam regalitatem de Kil- 
bryde, jacen. in vicecomitat. de Lanerk, cum eorundem officiorum 
proficuis, fecundum antiquum morem et confuetudinem, wz. de 
unoquoque aratro intra didl. dominium dimidium boUas avenarum ; 
de unoquoque feminante, aratrum non habente, unicam firlotam 
avenarum ; de unaquaque fafina dimidium mercas vel fuperiorem 
tunicam, feu veflimentum, fecundum velle recipientis, ex unoquo- 
que domicilio unicum cafeum compoiitum ex ladle unius diei, cum 
unico denario ex unoquoque amerciamento curiae, duos folidos ar- 
genti.'* To verify the old extent, two retours were produced dated 
in the 1649, in which the valent claufe is expreffed in the following 
words : " Et quod di<fl. officia ferjeandi et coronatoris, ac heraedicaria 
gubernatio earundem, per didl, totam regalitatem didl. dominii de 
Kilbryde, jacen. ut fupra, velut in antiqua confuetudine habentur, 
valent nunc per annum 06I0 libras monetae praedidl. et tempore pa- 
cis valuerunt quadraginta faidos ejufd. monetae.** 
Upon this title Andrew Stewart being inroUed, Sir Archibald Stew- 
art and other freeholders, prefented a complaint to the Court of Sef- 
fion, infifting upon the following objedlions. i^. That by the ad 
1 68 1, it is provided, " That none fhall have votes in the eledion of 
commiffioners for fliires, but thofe who at the time Ihall be pub- 
licly infeft in property or fuperiority and in poffeffion of a forty- 
" {hilling land of old extent ; or where the old extent appears not, 
" fhall be infeft in lands liable in public burdens for his Majefty's 
** fupplies for L. 400 of valued rent.'* And thence inferring, that Mr 
Stewart, infeft in an heritable office only, and not in land, is not en- 
titled to be a freeholder. 2^, That the office, independent of the fees, 
is a fubjedl not capable of valuation, the extent muft be underftood to. 
relate to the fees only. And it being inftrudled, that the fees were 
difmeinbered, what remained with Mr Stewart, if any, could not bear 
an extent of forty fhillings. 

To the ^r^ it was anfwered. That the king's vafTals in general, 
whether holding lands or offices, were bound to give attendance on 
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parliament. And to xkat fecond^ That the office itfelf was extended. 
And it was endeavoured alfo to be made out, that none of the original 
perquifites were aliened, but only fome perquifites gifted afterward to 
the office by John Gumming lord of Kilbryde, 

The matter of the greateft importance iniifted on by the com- 
plainers is. That none but thofe who hold land of the crown are enti- 
tled to eled or be eledled members of parliament. By the adl 1 14, 
pari. 1587, none have right but who have a forty-fhilling land hold- 
ing of the king. By the a6l 18, pari. 1641, the fees to the members 
of parliament are proportioned upon the whole heritors holding of the 
\ing or prince, according to the extent of their land or rents. By the 
adl 35, pari. 1661, befide the heritors of a forty-fliilling land, heritors 
who formerly held of bilhops and now of the king, fliall be qualified to 
vote, provided their land-rent amount to 10 chalders of vidlual. Then 
follows the adl 1681 above mentioned, confining the privilege to thofe 
who hold land of the king. And lajily^ By adl 11, pari. 1690, for an 
additional reprefentation of the larger fhires, it is taken for granted 
that none but land-holders have the privilege. 

** The Lords found Andrew Stewart not entitled to be inrolled, and 
" ordained his name to be expunged out of the roll/* 



N^CXL ' lotbjulyijs^. 

Duke of Athole contra Duchess Dowager. 

JUS SUPERVENIENS AUtHORI ACCRESSIt SUCCESSORL 

r\ the year 1 710 the late Duke of Athole, in his contradl of marriage 
with Mrs Mary Rofs, daughter to Lord Rofs, became bound to in- 
feft her in the lands of Huntingtower for her jointure, with a claufe of 
warrandice in common ftylc. The teinds of the lands of Hunting- 
tower, as well as of feveral other parcels of the eftate of Athole, be- 
longing to the crown, as in the right of the bifhop of Dunkeld, the 
family of Athole obtained tacks of thefe teinds from the barons of ex- 
chequer from 19 years to 19 years. In* the 1710, the late Duke ob- 
tained a tack. The prefent Duke obtained a tack in the 1 731, and an- 
other in the 1752. The tack-duties payable for the different parcels 
are diftinguiflied in the tacks ; and in particular the tack-duty for the 
lands of Huntingtower is L. 60 Scots yearly. Upon the death of her 
hufband, the Duchefs of Athole entered into poffeffion of the lands of 
Huntingtower anno 1725, uplifted the mails and duties thereof, flock 
and teind, and paid regularly to the colledlor of the bifhop*s rents the 
teind tack-duty of thefe lands, being L. 60 Scots as aforefaid. Thus 
matters continued till the 1756, when the prefent Duke thought proper 
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to bring a procefs againfl; his ftepmother the Duchefs, for the furplus 
teinds over and above the teind tack-duty. 

" The Lords aflbilzied ; but found the Duchefs liable for a propor- 

** tion of the expence laid out in obtaining the tacks from the 

" exchequer/* 

The ground of the judgment ^as as follows : The lands of Hunting- 
tower were fet to tenants, (lock and teind. And though the teinds 
were not difponed to the Duchefs in her contradl of marriage, yet fhe, 
as proprietor for life, would, in a competition with the prefent Duke, 
be entitled to a tack of the teinds of thefe lands ; according to the rule 
in exchequer by which the proprietor is always preferred. Ergo^ When 
the Duke obtained from the exchequer a tack of the teinds of his whole 
eftate, it muft be underftood that, with refpe<fl to the lands of Hunt- 
ingtower, the tack \(ras demanded by him and granted by the crown, 
for behoof of the Duchefs as liferentrix, and of himfelf as proprietor 
after her death. And for this reafon he is bound to communicate to 
her the benefit of the tack. And that this was the fenfe of the parties, 
is evident from the lubfequent proceedings. The Duchefs, from 
the 1725 downward, paid the tack-duty to the crown, and the Duke 
made no demand for the teinds. Similar to this is a gift of ward 
to the ward-vaflal liimfelf. He is bound to communicate this gift to 
his fub-vaflal, though he is not bound to warrant the fub-vaflal againft 
the cafualty of ward. 

N^CXII. 2ift July 17 S^* 

Campbell contra Carruthers. 

COMPENSATION 

rf the year 171 8, Graham of Longboddom, fet a 21 years tack of cer- 
tain lands for 300 merks of rent to his brother William Graham, , 
who, anno 1723, conveyed the fame to William Carruthers. Of the 
fanie date with the affignment^ Longboddom granted an heritable 
bond to the faid William Carruthers for 4200 meirks, made payable at 
the expiration of the tack, being Whitfunday 1739 ; obliging himfelf 
to infcft the creditor in an annual-rent of 210 merks out of the lands 
of Lohgboddom, of which the lands in the tack made a part. Then 
follows a claufe declaring ; " That it fhall be lawful for William Car- 
•' ruthers to retain the faid yearly annualrent of 210 merks out of the 
** iirft and readieft of the faid 300 merks of tack-duty contained in the 
** faid tack." By this tranfadlion Carruthers on the one hand was fe- 
cure of drawing his intereft yearly, and on the other hand Longbod- 
dom, during the endurance of the tack, was fecure that the fum in the 
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heritable bond could not be drawn out of his hands ; and cbnfe- 
quently that Camithers could not, upon the pretext of compenfa- 
tion, retain any more of the rent than what anfwered the intereft of 
his money. 

Longboddom*s affairs going into diforder, his eftate was vefted in 
truftees for behoof of his creditors, and a very confufed management 
was carried on for many years. Carruthers paid his furplus rents 
whenever they were demanded. But at the long-run a confiderable ar- 
rear remaining in his hands, an argument was built upon it to cut 
down the heritable bond by compenfation ; it being urged that the by- 
gone rents muft impute for extinction of the faid heritable bond from 
time to time as they became due. This was accordingly found. But 
upon a petition and anfwers, the interlocutor was altered, and the 
compenfation found to have no retro operation upon the following 
ground. The equity of making compenfation operate retro arifes from 
this circxmiftance, that compenfation may be pleaded by both parties ; 
fb that if either make a demand, the other can retain by the excep- 
tion of compenfation. Thus both of them being equally fecure that 
the money cannot be drawn cut of his hands, each has the full ufe of 
the others money from the time of the concourfe ; and hence it follows 
in equity, that both ought to pay intereft, or neither. If the one is 
entitled by padlion to have intereft, he in effe<fl receives that intereft 
by having the ufe of the others money. But this holds only where 
the privilege of compenfing is mutual. This was not the cafe of Car- 
ruthers. He was bound to pay the furplus tack-duty regularly ; be- 
caufe, not to mention the tranfadlion which entitled him to retain for 
payment only of his intereft, he had in truth no claim againft Long- 
boddom upon which he could found a defence of compenfation ; the 
payment of the fiun in the heritable bond being fufpended during the 
currency of the tack. In this fituation, it would be grofs injuftice to 
oblige Carruthers to pay intereft for rents that he muft hold in his 
hand ready to be paid upon demand ; and it would be equally injuft 
to cut down the heritable bond gradually by thefe rents, which comes 
to the fame with making them bear intereft. 

N^ CXIII. 2idjuly 1756. 

Christian Cumming contra King's Advocate. 

T E R C E. 

MR Adam Hay, proprietor of the lands of Afleid, executed a fet- 
tlement of the fame, 1692, in .favours of himfelf in liferent, to 
Andrew Hay his fon in fee, and the heirs-male of his body ; which 
failing, his heirs whatfomeverj " Referving always to the faid Mr 

" Adam 
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** Adam Hay, power and faculty at any rime of his life et ettdm in ar^ 
** tictdo mortisy to contrad: debts upon the faid lands, and to fell or 
" difpofe thereof in whole or in part, without advice of the faid An- 
V drew or his forefaids," "i^c. Upon this fettlement charter and in- 
feftment followed in favours of Andrew the fiar ; Andrew Hay died 
in the 1722, leaving a fon Adam. Mr Adam Hay died in the 1727; 
and the faid Adam Hay his grandfon having been attainted of high 
treafon, and the lands of Afleid furveyed by the barons of exchequer, 
a claim of terce was entered before the Court of Seffion by Chriftiati 
Gumming, relid of the faid Andrew Hay, who, as faid is, died infeft 
in the lands of Afleid. It was objected for the crown. That the fee in 
the faid Andrew Hay being merely nominal, and revokable by his 
father, no terce could arife to the claimant through his deceafe. It 
was anfwered. That a fee granted under the refervation of powers to 
another, is ftill a' proper fee, and muft be attended witt all its proper 
confcquences, if it be not evacuated by the exercife of thofe powers. 
" The Lords found. That the terce does not take place in this cafe, 
*' and difmifled the claim.** The ratio decidendi follows : 

If Andrew Hay had furvived his father, the claim for the terce muft 
have been fuftained ; becaufe the father*s death would have been a 
difcharge of his liferent, and of all his faculties, and the fiill proper- 
ty would have been in Andrew. But while the father lived, Andrew*s 
fee was nominal ; and was fo at his death, becaufe he died before his 
father^ Now a nominal fee does not entitle the relicfl to a terce, more 
than where the fee is purely a truft. The cafe of Rome contra Credi- 
tors of Provoft Graham, February 171 9, was urged on behalf of the 
claimant. But there was no fort of refemblance. There was this ma- 
terial difference, that the fon, the nominal fiar, furvived his father, 
by which the fee originally nominal was now made abfolute. The fa- 
ther had exerced his faculty by granting a perfonal bond ; and had 
adjudication been deduced upon the bond while the father was alive, 
and the fon only nominal fiar, the adjudication muft have been ef- 
fedlual. It muft alfo have been effedtual after the father*s death, 
while the property remained with the fon. But unluckily the adjudi- 
cation was not led till the lands were fold by the fon, and the pur- 
chafer infeft. In thefe circumfl:ances. the adjudication was void, be- 
ing led againft the debtor after he was denuded of the eftate. All that 
this decifion in effedl proves, is, that a perfonal bond due by the ven- 
der, or the vender's predecefTor, cannot be eflFedlual againft an onerous 
purchafer. It was further confidered, that if the circumft:ances of this 
cafe had been the fame with that of Rome, the terce no doubt would 
have been effedual. But as Andrew Hay never had any better right 
than a nominal fee, which gave him no power to difpone or to con- 
trail debt in prejudice of his father's referved faculty, it would be ab- 

furd 



C O U R T O F S E S S I O N. i6i 

furd that the law flionld give his reliifl a terce, when it was not in 
ids power to fettle upon her the fmalleft liferent out of the lands. 



N^CXIV, z^tbjuly 1756. 

Dodor MiDDLETON contra Falconer of Monktoun. 

RANKING AND SALE. 

THE eftate of Monktoun being brought to a judicial fale, Patrick 
Falconer was preferred as the higheft offerer ; and by the decreet 
of fale the lands were declared to pertain to him, " upon payment of 
" the price offered, viz. L. 44,000 Scots, and intereft thereof from 
** the term of Whitfunday 1 695, to the creditors as they fhould there- 
" after be ranked/* And a bond was granted in thefe terms with a 
cautioner. 

By the regulations 1695, it is provided, that the ranking of the cre- 
ditors fhall be concluded before the eftate be expofed to fale. But in 
this cafe, which was prior to the 1695, the ranking was not conclude 
ed till the 1690, and at that time a decreet of ranking was extradled 
in favour of the preferable creditors, whofe debts at that period cx- 
Kaufted the price to a trifle. Thefe debts were paid by Mr Falconer 
the purchafer as he found convenient, fome of them not for feveral 
years after ; and matters retted upon that footing without any ulti- 
mate clearance, the bond for the price remaining in the hands of the 
Court. 

Patrick Middleton, one of the poftponed adjudgers, brought a pro- 
cefi againft the prefent Monktoun, for payment of the balance that 
was fuppofed to be due upon the bond for the price. In bar of 
which, the defender ii^fifted, that the bond was extinguifhed by pay*- 
ments made to the preferable creditors, as ranked by the decreet 1699. 
This matter refolving into a compt and reckoning, was remitted to an 
accomptant, who made a report ftating the accompt in two difierent 
views. By the firft, the debts were fuppofed to have been paid in the 
1699, the date of the decreet of ranking ; or which is equivalent, the 
defender was allowed credit for them a3 then paid. In this view, the 
balance due by the defendant was no more but L. 252 Scots. By the 
other, the accompt was ftated progreflivejy, charging the defender 
with the fum in his father s bond and interett from Whitfunday 1695 ; 
giving him credit, on the other hand, for the fums paid to the credi- 
tors at the times when thefe payments were adhially made. The ba- 
lance, by this form of the accompt, did, in the 171 1, when the laft 
payment was made, come out to be L. 2731 Scots. And, fuppoiing the 
accompt in this form to be right, this balance, with the intereft, was 
what the purfuer had to claim. 

S f The 
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The caufe of the great diflPerence betwixt the balances in the two ac^ 
Prompts was this. The capital of the price exceeded the capital of the 
debts. And though in the 1699 the debts principal and intereft nearly- 
equalled the price with the intereft, yet as four years intereft only was 
due upon the price, and a much greater fum of intereft upon the debts, 
the difference turned greater annually, and, in the 171 1, came to be 
the balance mentioned. 

The queftion being. Which of the two views ought to be the rule of 
accompting ? it was pleaded for the defender, that the decreet of rank- 
ing made an innovation on the bond for the price, by giving every 
creditor preferred a right to his proportion ; as if a bond had been 
granted to him perfonally for that fum. According to this conftruc- 
tion, the bond for the price is fuppofed to be retired, and bonds to the 
amount granted to the feveral creditors ranked. And this conftrudlion 
was endeavoured to be fupported by the prefent pradlice ; for of late 
years every fcheme of divifion is made out in the foregoing manner, 
dividing the price as at the date of the {alel 

It was pleaded on the other hand for the purfuer, that a decreet of 
ranking, whether before or after the fale, has not the effedl of innova- 
ting the bond for the price. It remains as before, one debt, one debtor, 
and one creditor, though payment may be made to feverals. It is the 
Court of Seffion which fells the bankrupt eftate. It is the Court of 
Seflion which takes bond for the price, making it payable to the bank- 
rupt's creditors. The Court is in the eye of law creditor, and it is the 
Court which, in effedl, receives payment, when, by their dire<flion, 
the fum is paid to the bankrupt's creditors ; precifely as in a private 
debt, when the debtor pays to one or other having the creditor's order. 
For proof of this, let us fuppofe the purchafer and his cautioner to be 
vergentes dd inopiam^ the bankrupt's creditors have not diredlly execu- 
tion againft them. The Court of Seffion muft direft the execu- 
tion. Nor can the matter be otherwife. The bond for the price 
comes in place of the land : It is a lubjedl in medio to be divided 
among the bankrupt's creditors by the diredlion of the Court, precifely 
as the land itfelf would have been, had no purchafer been found. 
Thefe creditors have an intereft in the bond, being a fubjedl that is to 
be divided amongft them ; but they are not diredly creditors in the 
bond, or any part of it, more than they were proprietors of the land, 
or any part of it. Thus, after a decreet of fale, and even after the 
ranking, the bond continues jus unicum et individuum ; and every far- 
thing of principal and intereft muft be paid before the debtor is en- 
titled to a difcharge. Here the bond for the price was never innovated ; 
it was never fplit into parts and divided among the creditors. All that 
was done by the decreet of ranking 1699,^ was to give authority to the 
creditors ranked to draw their payment out of the contents of the 
bond. As far as the debtor made payment of thefe contents, he muft 
be exonered: The balance remains due, and muft be accompted for. 

The 



C O U R T O F S E S S I O N. 163 

The law is the fame where the decreet of ranking, as at prefent, 
precedes the fale. The purchafer grants one bond for the price, which 
the bankrupt's creditors have an intereft in, becaufe it mufl be paid to 
them ; but none of them are direcfWy creditors in the bond, nor in any 
part of it. The dividing it among them is a future operation, which 
is performed by the decreet of divifion. By this decreet, indeed, there 
is an innovation ; and the effedl is the fame as if the bond for the price 
were retired, and a new bond granted to each creditor ranked for his 
proportion of it. In this view of the cafe, which is the only juft 
one, the late pradlice in decreets of divifion, dividing the price as 
at the date of the fale, is certainly wrong ; and there is little doubt 
that it will be corredled whenever the matter is brought before the 
Court. 

The Lords approved of the fecond accompt ; and found, that the 
^* defender, in accompting for the bond granted for the price of 

the land, can only have credit for the debts ranked when he 

adlually paid the fame." 
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N^CXV. 2ytbjuly 1756. 

Andbhson of Linkwood contra Innes of Dunlunty. 

ADJUDICATION. 

JAmes Fraser granted to John Innes, younger of Dunkinty, a bond 
of corroboration for L. 500 Scots, of date nth September 1733, in 
the following terms: " Forafmuch as I was jullly owing George Innes 
of Dunkinty by bond, the fum of 1000 merks Scots money, which 
was afligned by him to John Innes younger of Dunkinty, his fon ; 
and whereupon he raifed diligence, by homing, inhibition, and 
caption, for the faid principal fum, penalty, and annualrents con- 
tained in th6 faid bond, in manner at more length fpecified in the 
" faid diligence ; and feeing, after juft compt and reckoning betwixt 
** the faid John Innes and me, of this date, anent the faid bond, and 
other bills and writs, that I was due to the faid John Innes, or 
George Innes his father, conform to a doqueted accompt apart, I 
am juftly refting and owing to the faid John Innes the fum of L. 500 
Scots, as the balance of the faid bond, and other accompts at the 
term of Lammas laft bypaft ; and that he has fuperfeded the pay- 
ment thereof to the term of payment underwritten, upon my grant- 
ing the bond of corroboration underwritten : Therefore, ^c.^^ Upon 
this bond of corroboration John Innes adjudged the eftate of James 
Frafer, and made his adjudication eflfe^flual by a charge againft the 
fuperion 
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In a ranking of James Frafer s creditors, it was objefted againft this 
adjudication, that John Innes the adjudger had no right to the origi- 
nal bond of I GOO merks, faid to be affigned to him by his father, be- 
caufe no fuch aflignation is produced ; and therefore, that the cor- 
roboration and confequent adjudication are null, as having no pro- 
per caufe or juft foundation. It was anfwered, imo^ That the bond of 
corroboration recites the aflignation ; and that this acknowledgment 
by James Frafer the debtor, while his credit was entire, is good evi- 
dence againft him, and confequently againft his creditors, the pofterior 
creditors efpecially. 2do^ Suppofing there never had been an afligna- 
tion, a corroboration to a fon, of a debt due to the father, is notwith- 
ftanding an eflPedual deed. The debtor is bound by his bond of cor- 
roboration, and all he can demand is, that, upon payment, the fon 
warrant him againft the father. 

** The Lords repelled the objedion." 



N^ CXVI. 3otb July 1756. 

Thomas Ayton contra James Monypenny. 

PRESCRIPTION. 

IN the year 1672, Sir John Ayton executed an entail of his lands of 
Kippo, in which, failing heirs of his own body, he nominates and 
appoints his nephew John Ayton, and the heirs-male of his body; 
whom failing, the other heirs therein named to fucceed to him in the 
faid efl^te ; and the entail is fecured by prohibitory and irritant claufes. 
Sir John died in the 1 677 without iflue ; and from that time, till the 
1 700, the eftate was pofleft by John the nephew, without eftablifhing 
any title in his perfon. In the year 1 700 he expede a fpecial fervice, 
as neareft and lawful heir to his uncle Sir John, and was thereupon 
infeft in the lands; of Kippo ; but without any relation to the entail. 
The lands defcended from him to his fon John, the fecond of that 
name, and from him again to his fon Alexander, who, in the 1732, 
expede a charter under the Great Seal in favour of himfelf, and of his 
heirs and affignees. This Alexander, in the year 1741, executed a new 
fettlement in favour of himfelf and the heirs whatever of his body ; 
whom failing, to his brother David, and the heirs whatever* of his 
body ; whom failing, to James Monypenny, fecond fon to Monypenny 
of Pitmillie.* And by this fettlement he fet afide Thomas Ayton, fon 
to John the firft, who, failing Alexander and David, and their male 
iffue, was heir of entail by the deed 1672, and alfo heir of line to Sir 
John Ayton. 

Alexander and David having died without iffue, James Monypenny, 
by virtue of the fettlement laft mentioned, entered into poffefCon of 

the 
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the eftate ; which obliged Thomas Ay ton to bring a redudlion of the 
faid fettlement, founding upon the entail, and the prohibition to alien 
or do any deed prejudicial to the heirs of entail ; and concluding, that 
the faid gratuitous fettlement ought to be reduced. 

The defence was laid upon the negative prefcription. It was obfer- 
ved, that Johii the firft, in the 1 700, was infeft in the eftate as neareft. 
and lawful heir to his uncle Sir John ; that from that time downwards 
the eftatei was pofFeffed by him and his defcendents as heirs of line^ 
for more than 40 years before Alexander made his fettlement in favour 
of the defender ; and therefore, that the redudlion founded on the en- 
tail is loft by the negative prefcription. In fupport of this defence, 
the famous cafe of M'Dougal of Makerfton, and feveral others of the 
kind, were cited, where this defence was fuftained to free from the fet- 
ters of an entail, or from conditions of whatever nature, an eftate 
which, for 40 years, had been polFefled upon the title of abfolute pro- 
perty. 

In making an anfwer to this defence, the purfuer diftinguifhed be- 
twixt diflferent acflions that may arife upon an entail. When an heir 
of entail, negleding the fame, takes the eftate as heir of line, this is a 
wrong which every fubftitute is entitled to challenge ; and every fub- 
ftitute may bring an a(flion againft him, to compel him to make up 
his titles upon the entail. The purfuer admitted, that were this the 
nature of the prefent acflion, there might be fome ground for fuftain- 
ing the negative prefcription againft it ; becaufe fuch adlion was com- 
petent in the 1700, when John the firft entered to the eftate as heir of 
line. But the prefent adtion is of a different nature. The purfuer is 
claiming the property of the eftate as heir of entail, by the failure of 
all the, nearer heirs; and in order to remove an obftru<flion, he infifts 
in a redudlion of the fettlement under which his antagonift claims. 
It Will not be contended that this claim of property, this ret vindicatio 
has fubfifted 40 years. The deaths of Alexander and David the near- 
er heirs of entail gave it birth ; and it fcarce exifted fooner than the 
procefs was commenced. There cannot then be the leaft pretext for 
applying the negative prefcription to this claim. 

In advifing this cafe upon the bench, many of the judges, prepoffef- 
fed by the authority of the decifions formerly given in cafes of this 
kind, ftuck clofs to the defence of prefcription. But when they were 
prelfed with the foregoing anfwer, all they could fay in the way of 
reply was, that the entail was cut off by the negative prefcription, af- 
ter which there remained no foundation for the purfuer's claim of pro- 
perty. This was far from giving fatisfadlion. It was urged on the 
other fide, that deeds, or claufes of deeds, are not properly fpeaking the 
fubje(?t pf prefcription, but rights and acflions only. Indulging how- 
ever the expreflion, and admitting that deeds, or claufes in deeds may 
be fubjedt to the negative prefcription, the purfuer s argument will 
ftand juft where it did. Be it fo, that a claufe de non alienando may 
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prefcribe. But when does the prefcription commence? Not furelj 
before there is occafion to claim upon it. A man cannot lofe his right 
iby the negative prefcription, before it has an exiftence. No fubftitutc 
can found upon the claufe de non alienando or claim upon it, till the 
claufe be contravened by an alienation. The cafe is precifely fimilar 
to a redudion ex capite inbibitionis. The negative prefcription does not 
begin to run igainft this aAion from the date of the inhibition, but 
from the date of the alienation ftruck at by the inhibition. To give 
the negative prefcription an earlier commencement would be abfurd ; 
tecaufe furely prefcription cannot begin to run againft any adlion be- 
fore the adlion has an exiftence. It cannot begin againft a redu<flion 
ex capite inbibitionis till there be an alienation ; becaufe while there is no 
alienation there is no contempt of authority, and no deed to be re- 
duced. It could not begin agjainft the prefent redudlion till the deed 
was made, contravening the claufe de non alienando ; becaufe before that 
time there was no deed that could be reduced. Again, confidering 
this adion as a declarator of property, the prefcription could not be- 
gin to run before the declarator had a being ; and the purfuer*s claim 
of property did hot arife till the fucceffion opened to him by the death 
of all the heirs of entail which were called to the fucceffion before 
him. 

Notwithftanding the weight of former decifions, the argument urged 
for the purfuer was fo clear and convincing, that it carried to repel the 
defence of prefcription. 

The defender urged a feparate defence, which was the pofitive pre- 
fcription ; qualified thus, That the eftate had been poffefTed above 40 
years upon a title of abfolute property, vi%. the fervice and infeftment 
of John the firft as heir of line to his uncle Sir John Ay ton. And he 
argued that this eftablilhed a fee-fimple in the perfon of Alexander, 
which could not be challenged upon the entail, or upon any ground 
whatever. But this defence was not liftened to by the Court, becaufe 
of a maxim which feems to prevail at prefent. That the pofitive pre- 
fcription cannot run independent of the negative prefcription ; or in 
other words, that 40 years pofTeffion upon a title of property can af- 
ford no fecurity, unlefs where the perfon who is entitled to challenge 
the pofTeffor's right has loft his claim by the negative prefcription j 
which was found lately in a remarkable cafe, 6th December 1754, Ha- 
milton-Blair of that ilk contra Robert Sheddan, where minority was 
fuftained againft the pofitive prefcription, becaufe it interrupted the 
negative prefcription of the adion challenging the right of the perfon 
defending himfelf by the pofitive prefcription. I never could approve 
of this decifion, nor of the maxim upon which it is founded. Forty 
years pofleffion is a long period ; and being founded upon a title of 
property, ought to fecure the proprietor from all challenges whatever. 
Some fuch remedy is neceflary to quiet the minds of the lieges about 
their property; and this remedy is afforded by ad 1617, introducing 

the 



COURT OFSESSION. 167 

die pofitive prefcription. The intendment of this ftatute, as declared 
in the preamble, is to cut oflF law-fuits, by giving people a certainty 
about their land property ; and therefore enacfls, that pofleffion for 40 
years without interruption, in confequence of an infeftment, fhall be 
a good title, effecflual againft all mortals, and againft all objedlions ex- 
cept falfehood only. In the prefent cafe, the eftate of Kippo has been 
poffefled for 40 years upon a title of abfolute property ; and therefore 
upon . authority of the ftatute, this title is effedlual againft obfolete 
claims, latent tailzies, or other latent deeds. And indeed there can- 
not be a ftronger inftance than the prefent, of the cruel confequences 
that may attend the maxim I have been complaining of. At that rate 
an eftate may be pofleffed for centiu-ies upon a title of property, with- 
out beftowing upon the proprietors a power to name their own heirs, 
or to make any gratuitous fettlement whatever. Upon the footing of 
the prefent judgment, there can be no prefcription while the perfons 
who hold the eftate happen to be both heirs of entail and heirs of line ; 
and the prefcription does not begin to run till the perfon who takes 
the eftate is not heir of entail. 

• This matter being carried by appeal to the Houfe of Lords, the fol- 
lowing judgment was given nth May 1757: " That the interlocutors 
** complained of in the appeal be, and the fame are, hereby Revcrfed. 
•* And it is further ordered, that the defence made by the appellants 
^* on prefcription be fuftained." Here it remains uncertain, whether 
it was the pofitive prefcription or the negative that moved the Houfe 
of Lords* 



N^ CXVIL 3^ Augu/i iys6. 

George Forbes contra John Forbes. 

SUBSTITUTE and CONDITIONAL INSTITUTE, 

JAnet and Ifobel Gordons were infeft in a tenem^t lying in the 
town of Aberdeen, as heirs to their father John the proprietor, 
Janet, at this time, was married to Alexander Forbes, who having in 
his hands 6000 merks belonging to his fifter-in-law Ifobel, became 
l>ound, in her contrad of marriage with Alexander Crombie, to pay 
the fame to him in name of tocher. In this contract, Ifobel Gordon 
difpones her half of the tenement " to herfelf and the faid Alexander 
** Crombie, and the longed liver in liferent^ for their liferent-ufes al- 
** lenarly, and to the heirs that fhould be procreate of the marriage j 
" which failing, to Ifobel's heirs of any other marriage ; which fail- 
** ing, to Janet and the heirs of her body in fee." 

Ifobel having died without heirs of her body, the fucceflion opened 
to Janet, who, without making up any titles as heir of provifion, dif- 
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poned this half of the tenement to her fecond fon John. After Janet's 
death, her eldeft fon George, difregarding the difpofition in favour of 
his brother, made up his titles as heir of provifion to his aunt Ifobel, 
and was infeft. He commenced a procefs of mails and duties againft 
the tenants before the bailies of Aberdeen. The tenants raifed a mul- 
tiple-poinding, calling John who was in pofleffion, and Gieorge who 
was claiming the rents from them. The procefs was advocated to the 
Court of Seflion. 

George claimed preference upon this footing. That his mother Janet 
was an heir of provifion only ; and as fhe died in apparency, that her 
gratuitous difpofition in favour of her fon John, was a non babentc po- 
teftatem. 

John, on the other hand, contended, That in the cafe which hap- 
pened, Janet their mother was not an heir of provifion, but a condi- 
tional inftitute ; and that the inftitution was purified by Ifobel's pre- 
deceafe without ifl!ue. To make out this point, he took it for granted 
in terms of the difpofitioy, that Ifobel had not difponed the fee to her- 
felf more than to her hufband, but only a liferent ; and that the infti- 
tutes in that difpofition were not Ifobel nor her hufband^ but their 
iffue. Upon this foundation he admitted, that if Ifobel had left chil- 
dren they muft have been the inftitutes ; and if they afterward failed, 
Janet could not take the fubjedl otherways than by a fervice as heir of 
provifionto them. But as Janet is called to the fuccefilon failing ifTue 
of her fifter Ifobel, Janet's right in the event of no children, muft be an 
inftitution or nothing ; for Ihe could not ferve in the perfonal right as 
heir to her fifter Ifobel, becaufe Ifobel was made a liferentrix only. 
Nor could Ihe ferve to Ifobel's children, who never exifted ; and^ 
therefore, if fhe had any right at all, it muft be an inftitution. 

George had nothing to reply to this reafoning, but that a fee can- 
not be in pendente ; and, therefore, that notwithftanding the words of 
the fettlement, the fee mxift be underftood to have been in Ifobel ; that 
her iflfue, had they exifted, muft have ferved to her ; and that Janet 
alfo ought to have ferved when the fucceflion opened to her. The 
cafe of Froggy 25th November 1 735, was quoted for George, where a 
difpofition of houfes, for love and favour, to Robert Frogg in liferent, 
and the heirs to be procreated of his body in fee, was found to be a 
fee in Robert fo as to be affedlable by his creditors. 

It was urged feparately for George, that from the circumftances of 
the fettlement under confideration, no caufe can be affigned why Ifo-r 
bel the maker ftiould have confined herfelf to a liferent ; and thence 
inferring, that flie was impofed upon by Alexander Forbes her brother- 
in-law, in confining her to a liferent when flie intended a fee. 

The Lords preferred George, fome upon the principle that a fee 
cannot be in pendente ; others, upon prefuming that Ifobel was 
impofed upon by her brother-in-law, and that ftie intended to 
difpone the fee to herfelf." 
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i ofefervcd, that the decifion of Frogg is not applicable to the prc- 
fent cafe. The difpute there was purely a quajlio voluntatis^ viz. What 
was meant in that fettlement by the term liferent^ whether ftridlly a 
liferent, or, in a larger fenfe, the property for life. This cannot be a 
queftion in the prefent cafe, where JfobeVs . right is by herfelf rcftric- 
ted in exprefs terms to a liferent. And, therefore, that the purfuer, 
to fucceed in his argument, muft attempt a bold propofition, which is, 
that it is impoffible in law to difpqne any fubje(5l to a perfon in life- 
rent for his or her liferent-ufe allenarly, and to his or her children 
nqfcituri in fee. 

As to this propofition, admitting that land and every fubjedl muft 
have a proprietor, or belong to one perfon or other, it is very confift- 
cnt, that land or any fubjed)t may be difponed by the proprietor unHer 
a fufpenfive condition. In this fituation, before the condition exifts, 
the property of the fubjedl difponed is indeed not in pendente^ becaufe 
it is in the difponer ; but as to the difponee, the fee or property is 
undoubtedly in pendente. If the condition ejift, the property is tranf- 
ferred to the difponee ; if it never exift, the property remains with the 
difponer. That a fee cannot be in pendente applies more efpecially to 
land-rights ; for the fuperior muft havf ^ vafFal. But they e is nothing 
in law to bar a vaffal from difponing Jiis property under a condition. 
He, in the interim^ continues valTal ; and when the condition exifts, 
the difponee becomes vaffal. Now, difponing to children nqfcituri^ is 
(imilar to difponing under a condition j the legal eflfeifls of both are 
the fame. And in the prefent cafe, Ifobel's difpofition to herfelf in 
liferent, and to her children nafcituri in fee, is the fame with difponing 
to her children nafcituri^ referving her own liferent. Janet, therefore, 
was by this deed made a conditional inftitute, and her inflitution 
was purified by Ifobel's death without iffue. 

The argument, that Ifobel was impofed upon and intended to t^lct 
the fee to herfelf, might operate in a redudlion of the fettlement upon 
the head of impofition. But taking the deed as it ftands, the words 
are not fufceptible of a double meaning. 



N^ CXVIII. J^b Auguft 1756. 

Taylors of Perth contra The Maktua-pJ^ akers. 

BURGH-ROYAL. 

THE incorporation of the taylprs of Perth brought a proce& 
againft three ipantua-makers in that town, for incroaching up- 
on their craft without being free thereof; and concluding,^ that the 
defenders fhould be decerned to defift in all time coming ; find cau- 
tion to that efie<ft, and pay L. 20 Sterling of damages. This proccfs, 
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which was commenced before the bailies of Perth, was brought by 
advocation before the Court of Seflion. The defence was. That 
mantua- making was no branch of the taylor craft, which concerned 
only making of mens cloaths ; and that there was an impropri- 
ety and indecency in a man's being employed to make cloaths for 
women. 

This defence being reported to the Court, it occurred at advifing, 
that women are not capable to be admitted into a craft, to perform 
any office in a craft, or to enjoy any of its privileges ; that the pur- 
fuers accordingly neither do nor can offer to admit them, but only 
that they muft be prohibited from working altogether ; that this is 
putting them in a worfe condition than unfreemen, who are entitled 
' to be admitted upon giving an effay and paying an upfet; that this is 
treating women as if they were not free born fubjeds, prohibiting 
them to gain their bread by their labour. Hence it was inferred, that 
the laws and regulations about crafts and royal burghs were made 
for men only, and that women can neither be benefited nor hurt by 
them. 

It was further obferved, that, ftridly fpeaking, it is not every perfon 
who makes ufe of a needle that is a taylor. A glover is not a taylor, 
neither is a mantua-maker. And it was added, that ^o confine to the 
men the making of under petticoats, and perhaps drawers for women 
of condition, would be a very extraordinary monopoly. 

" The aiftion was accordingly difmiffed as not being founded on 
" law." 



N^ CXIX. 30/A November 1756. 

JoHJ^ Vining-Heron contra Patrick Herons elder and younger 

of that Ilk. 

EXHIBITION AD DELIBERANDUM. 

IN an exhibition ad deliberandum at the inftance of an apparent heir- 
male, the Lord Ordinary pronounced the following interlocutor : 
" Finds that the purfuer, as apparent heir-male, is entitled to call for 
" produdlion of all writs granted to, or conceived in favours of his 
" predeceflbrs, of or concerning the lands libelled, and of all grounds 
" of debt contraded by them, and diligences ufed thereon, and of 
all deeds granted by them in favour of third parties ; and generally, 
of all rights, debts, and diligences which may be either profitable 
or hurtful to the purfuer, as heir-male and of provifion forefaid." 
With refpeift to the writs particularly defcribed the defenders acqui- 
efced. But in a reclaiming petition to the Court, they objeded againft 
the general claufe at the end, becaufe the plain con&quence of it was 
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to oblige the defenders either to exhibit their whole writings, or to de- 
pone upon their judgment of the import and tendency, which is too 
delicate a matter in point of confcience to be impofed upon any man* 
To fupport their objedlion, the defenders gave the hiftory of this pro- 
<:efs as follows : The, purpofe of this acflion is to afford to the apparent 
heir means of knowing the fituation and circumftances of his prede- 
ceflbr, in order that he may judge with fome certainty whether it be 
proper for him to accept of the fucceflion, yea or no. But as this ac- 
tion, beneficial to the heir apparent, may be troublefome to others, 
the Court has been always attentive to circumfcribe it within due 
bounds. By the ancient pradlice, the exhibition was reftri<5led to the 
titles of the eftate in which the purfuer was heir apparent ; and to 
deeds granted by the predecefTor to his wife, children, or others in his 
family at the time of his death, upon which infeftment had not fol- 
lowed. Exhibition was not allowed of infeftments, becaufe the pur- 
iuer might have fufficient light from the records. Deeds granted to 
itrangers were not brought under this procefs ; becaufe thefe, it was 
thought, were not neceflary for the deliberation. Such was the rule 
obferved during the laft century, as will appear from the following 
deciiions, 6th December 1661, Tailfer contra Shaw, 2 2d December 
1675, Maxwell contra Maxwell, and Buchanan contra Marquis of Mon- 
trofe, anno 1706, where the Lords refblving to fix a rule that might 
make this procefs as little vexatious to creditors and purchafers as is 
coniiflent with the privilege of deliberation, found the Marquis not 
obliged to produce any writs granted by the purfuer's predeceflbrs to 
ftrangers, or to perfons not infamilia. 

Experience fhowing that thefe limits were too narrow, the privilege 
of deliberation was enlarged by later decifions. In the cafe, 30th June 
1 715, Spark contra Barclay, the defenders were decerned to exhibit all 
writs in th^ir hands, granted by or to the purfuer's predeceflbrs, whe- 
ther compleated by infeftment or not. And this has been a rule fince 
tliat time, in exhibitions efpecially at the i^ftan€e of heirs of line, who 
are liable univerfally and without relief to all the debts of their pre- 
deceflbrs. So far this privilege has been carried ; and indeed it can- 
not be carried one ftep further, without impinging upon the forego- 
ing principle which is facred, namely, That fadls only are the proper 
fubjed-matter of oaths, and that no man is bound to depone upon o- 
pinion. 

The Lords accordingly altered the interlocutor as to the general 
claufe at the end^ appointing the fame to be left out.*' 
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N^ CXX. ^d December 1756. 

AiTKENsoN contra Evan M*Bean. 

REPARATION. 

IN a complaint againft a meflenger for negleding or delaying to 
put a caption in execution, the Court found him liable for the debt, 
as the proper reparation to his employer for the damage occafioned by 
his negledl of duty. 

N^ CXXI. 3^ December 1 756. 

Incorporation of Cordiners in Glafgow^ contra Dunlop and 

others. 

BURGH- ROYAL. 

J Ames Dunlop merchant in Glafgow and others, having entered 
into a copartnery for manufaduring boots and fhoes for the plan- 
tation trade, the ihoemakers of Glafgow brought a procefe againft 
them, concluding, that they ought to be decerned to defift from their 
mahufaflure, unlefs they will enter with the corporation, paying each 
L. 100 Scots of upfet, and each giving in a fey-piece. The defenders 
anfwered, That purpofing to carry on their maniifadlure by their fore- 
man, they were willing to pay for his entry, and that he fhould give 
in a fey-piece. They infifted that this was all the purfuers were en- 
titled to demand. Every cordiner, it is true, before he can fet up 
a booth, muft be entered and pay entry-money. But after a man is 
thus made free of the craft, he may employ as many journeymen as 
he pleafes, and is not limited as to the extent of his trade. He may 
aUb ent^r into a copartnery with whom he pleafes, communicating to 
them a fhare of his gains: The copartnery in the eye of law is but 
one perfon : They have but one booth, and cannot be liable but for 
one entry. Again, with refpecft to a fey-piece, to infift that each of 
the members muft produce a fey-piece, is in other words to infift that 
the craft has a privilege to bar fuch a copartnery altogether. TTiey 
have no fuch privilege by their feal of caufe j nor could the burgh give 
them fuch a privilege. 

This matter was reported to the Court ; and, at advifing, it occurred, 
That the defenders, in vending their manufadbire, did not infift for 
the privilege of the town-market, but exported the whole to the plan- 
tations. This circumftance fuggefted a defence which had been omit- 
ted by the defenders counfel, viz. That the privilege of craftfmen in 
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royal burghs is confined to the market of the burgh ; and that every 
man is free to deal in manufadlures, provided he do not vend them 
within the towij. In fupport of this defence it v^as obferved, That the 
privileges of a merchant in a royal burgh are much more extenfive than 
thofe of a craftfman. Foreign trade is confined to merchants in royal 
burghs. They have a monopoly of this trade exclufive of all others, 
whether living in town or country. The privileges of craftfmen are 
confiiied within th^e royalty, and they have no privilege ad wtra. None 
of the charters of eredlion of royal burghs beftow upon craftfmen any 
privilege more extenfive. Hence it is that no unfreeman has the pri- 
vilege of the town's market, or can fet up a booth within the town for 
feljing to the inhabitants. But nothing bars any burgefs, or inhabi- 
tant of a royal burgh, to make work of any kind ; provided he export 
the fame, or difpofe of it any where out of the privileges of the burgh. 
Upon this principle was founded the judgment given, 8th July 175a, 
the Wright-calling of Perth contra Davidfon and others. The defen- 
ders were fervants to one of thp ftfliing companies of Perth, and were 
employed by them in making barrels and kits to pack falmon for fo- 
reign exportation. The Court aflbijzied upon this medium. That any 
man may make barrels and kits for the ufe of foreign trade. And it 
was the opinion of the Judges, That if a fociety dealing in foreign 
trade can import the materials or utdifils of their manufa^ury, it 
cannot be unlawful to employ their own fervants when it faves im- 
portation. 

** The Lords found, that the defenders, as merchants, may, without 

" being entered with any craft, make boots, (hoes, faddles, &fr. 

" for foreign export.^* 

The Judges who were againft the interlocutor maintained the fol- 
lowing propofition. That it is the privilege of freemen only to work 
within the burgh ; and that all others are excluded from this privi- 
lege. This propofition is evidently untenable. For it was never doubt- 
ed that any maii may work for the ufe of himfelf and family. He 
may bake, brew, make fhoes, gloves, wearing cloaths, &fri for this end, 
as well as for prefents to his friends. Tennant in Glafgow was, by 
this Court, found entitled to ^rew, bake, kill oxeu and fheep for the 
ufe of his inn. Hence it clearly appears, that the monopoly which 
craftfmen enjoy is fingly that of vending their manufadtures within 
the town. 
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N^ CXXII. m December 1756. 

Thomson contra Magistrates of Stirling. 

PRISONER. 

RAnkine, a prifoner for debt in the tolbooth of Stirling, having 
made his efcape, the magiftratcs, after diligent fearch, were fo 
lucky as to get hold of him ; and he was returned to the prifon about 
10 days after the efcape. The prifoner being utterly infolvent, the 
creditor at whofe inftance he was incarcerate, thought this a favourable 
opportunity for obtaining payment from the magiftrates. Their de- 
fences, in the procefs which he raifed againft them, were, imo^ That 
the prifoner had efcaped not by their fault or negligence, but cafu in-- 
provifo et vi mqjori^ having knocked down the goaler as he came into 
the room, ido^ That the fault or negligence of the defenders, fuppo- 
fing them to have been guilty, was pxirged by the re-imprifonment j 
and that the purfuer cannot qualify any damage by an efcape that was 
fo foon redreffed. A proof was taken, which was lame. The magi- 
ftrates did not prove the fad alledged ; but only that, Je recently the 
goaler averred this to be the fad. 

With refped to the Jirft defence, it was obferved for the defenders, 
That the purfuer has brought no proof of any fault or negled in the 
magiftrates. That in a procefs for damages againft magiftrates for 
fu£Fering a prifoner to efcape, it is not fufficient to libel barely an 
efcape : It muft be qualified, that the magiftrates or their goaler were 
negligent. And it is incumbent upon the purfuer to give evidence of 
this fad, quia aStori incumbit probatio. It was anfwered^ That magiftrates, 
with refped to the prefent point, are in a Angular cafe. The cuftody 
of prifoners is trufted to them. It is incumbent on them to render an 
account of their truft j and if they cannot fhow that they have been 
faithful in the execution of their truft, negled of duty will be pre- 
fumed againft thepi, and they will be made liable accordingly. The 
fecond defence was what the Court put their judgment upon. They 
thought the negled, if any, was purged by the recent re-imprifon- 
ment ; and that, at any rate, the purfuer could have no claim unlefs 
he could fliow damage by his debtor's being at liberty for a few 
days. 

And accordingly the defenders were afToilzied.'* 
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N** CXXIII. gfi, December 1756. 

KiNLOCH of Gilmerton contra Robertson. 

PR O PE R T Y. 

DAviD KiNLOCH of Gameiton applied to the dean of guild of 
Edinburgh, fetting forth : " That he is proprietor of a tenement 
" in Kinloch's clofe, the weft gable of which is common betwixt it 

* and another tenement belonging to Mr Adam, archited, within the 

* head of Niddery's wynd, the third ftory of which is poffefled by 

* David Robertfon blackfmith, who keeps a forge upon the floor; and, 
'* by continual beatmg, not only annoys the petitioner's tenants, and 

* other neighbours, but likewife, by the force of his hammers, and 

* other heavy inftruments, endangers the faid gable j and therefore, 

* praying. That the dean of guild would ordain the faid forge to be 

* removed." David Robertfon put in his anfwer to this petition, fit- 
ting forth. That the tenement which he inhabits is vaulted in the un- 
der part, having been originaUy intended for tradefmen ; that the firft 
ftory immediately above the vault is paved with ftone, which removes 
all hazard of fire or other danger ; and that he has accordingly poflef- 
fed the fame for fix years, without any damage to the tenement, or to 
the neighbourhood. The dean of guild, upon infpedion, having dif- 
miflTed the complaint, the caufe wis advocated ; and a proof being ap- 
pomted before anfwer, it came out, that Mr Robertfon employed five 
forges, that he had generaUy eighteen or twenty men at work, that the 
hammers they wrought with were from four ounces to fixteen pounds 
and that the noife gave confiderable difturbance to the neighbour- 
hood. ° 

At advifing, the argument turned upon this point. Whether the di- 
fturbance given to the neighbourhood by the noife of a forge be a fuf- 
ficient reafon for obliging a fmith to remove ? The defender infifted 
that It was not, for this reafon. That every man has the free ufe of his 
own property, and that inconveniency to a neighbourhood is no jiift 
caufe for depriving him of it. The neighbours may remove if fo de- • 
hcate as not to fubmit to fuch inconvenience. Numberlefs inftances 
occur, m this very city, of wrights and fmiths in every quarter, and 
of brewers and bakers, whom no perfon has ventured to complain of 
though brewing and baking in particular cannot be carried on without 
more than ordinary danger of fire. A cafe fimilar to the prefent oc- 
curr^ in the year 1719. Forrefter carried on his bufinefs as a white- 
iron fimth m an upper ftory. Gibb complained of the noife occa- 
fioned by the hammering. The. caufe was brought before the Court 
of Seflion, and the complaint was difmifled. The like attempts have 
been made with regard to goldfmiths, and to dancing-mafters, but 

imfuccefsfuUy j 
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unfuccefsfully ; becaufe every man may nfe his own property, pro- 
vided it be not done in emulationaUy or againft the public law of the 
land. 

The purfuer admitted the maxim, but contended, that property 
within burgh is an exception ; becaufe the public police and general 
good of the inhabitants muft preponderate private property; and that 
otherwife the living within burgh might be rendered extremely in- 
commodious. Hence it is, that the magiftrates of a burgh are eqa- 
powered to remove to diftant parts the exercife of any lawful Qccapsi- 
tion attended with danger. The making of cqindles is not only inno- 
cent but neceflary. The bufinefs of a diftiller is at Jeaft innocent ; 
and yet magiftratcs are daily in pradUce to remove thefe occupations 
to diftant places where there is little or no danger of fire. The pu- 
blic police Q^ burgh, equally requires that a forge be not fet up in 
the fecond or third ftory of a tenement, to the difturbance of the 
neighbourhood ; and which, during iicknefs efpecially, becomes into- 
lerable ; and there is the lefs hardlhip in this reftridlion, becaufe the 
ground-ftory is the proper place for a forge, which, there produces no 
concuilion, and very little uoife. 

" .The Court was of opinion, that the working w;ith a forge in an 

" upper ftory is ^ nuifance ; and, therefore, the defender was 

" ordered to remove at the next term." 

The connexion of clofe neighbourhood in a burgh introduces new 
duties among the inhabitants. Neighbours in towns muft fubmit to 
ordinary inconveniencies from each other : But they muft be protect- 
ed againft extraordinary difturbances, fuch as m^j render their pro- 
perty ufelefs to them, or at leaft uncomfortable* Clofe neighbourhood 
introduces this temperament in equity, that a rnan may ufe his own 
property, but not in fuch a manner as to deprive his neighbour of the 
ufe of his property. The only difficulty in matters of this kind, is to 
bring this temperament under a general rule. If this cannot be done, 
the matter muft be left to the difcretion of judges ; for, when a man 
exceeds juft bounds in the ufe of his property, juftice demands a re- 
medy. 
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N^CXXIV. z^h December IT s6. 

WARjtAND contra M^PhersQN. 

PACTUM I I L I C I r U M. 

JOhn M'PoNAjfp, a travelUng'-ch^pman, on his road to Fort-Au- 
guft\)5, with a parcel of merchant-goods purchafed at Glafgow, 
WW ^ttaqlqed on the hill of Corryerji^h, by Evan M*Phcrfon and 
Kennedy, who mbbed him of his goods, and handled 
him oth^fwife very roughly. Upon a warrant, h? got th^m bpth ap-^ 
preheB4«d ftn4 incRropme in th« fiQl^orh pf Inv^raefs. A tranfaijlion 
was there made hetwiyt M^Oon^ld and M^Pherfon. M*Don*l4 claims 
ed L« 96 %$ the dim he wa$ q/^x, of pockfjt |>y the robbery, partly the 
price of his good^, and partly the e^ppnc^ of the fearch, apprehenfiqn, 
and incarceration. To reimburfe him of this fum, a bill was drawn 
upon William M*Pherfon merchant in Invemefs, payable to him or 
order ; and of even date with the bill, he gave to M*Pherfon the rob- 
ber, a writing, " Difclaiming all a<flion and execution that might he 
** competent to him againft Evan M'Pherfon, for whatever caufe pre- 
^* ceding the dafie; and partienlariy, difclaiming any criflsun^il »^ipn 
** againft Evan, on account of a robbery and atrocious riot, commit- 
** ted on his perfon and merchant-goods.'* This tranfadlion, how- 
ever, did not fave Evan M*Pherion. Jle was tried af the inftance of 
the public ; and, at the circuit Ck)urt at Invemefs, was convidled chiefly 
by t^ oath of McDonald, wha was called there as a witnefst 

TTw ^orefaid tranfadlion borp date ayih July >7i« ; Evan M'Pher^ 
fon was executed in autumn 1711 ; and the jbill was by M^D^n^Id in- 
dorfed to John Warrand merchant in Glafgow in January 1752. The 
indorfee having proceeded to diligence on this bill, the acceptor Wil- 
lijun M^herfon fi|fpended the fame upon the following ground ; That 
the bill was granted ob turpem caufam^ viz. for concealing the robbery. 
The charger anfwwed* Th»]t if » premiwn be given tQ epn? eal theft, or 
not to profecute, it is turpis caufa^ and an adlion will not be fuftained 
to make the premiuin efie<^<LU ^•4* %i. lie CondiS^. ob turp. cauf.; but 
that in the prefent cafe, the bill was not a premium, being granted 
for no greater fum than what McDonald W9S out of pocl{:e| by fhf 
robbery { that M^Don|ld had a good ai^tion for thig Asm; thgt if he 
eouid purfue, he could take payment or £ecnrity with-it «t proems ; 
and that his diibiamadon conld not hurt his cl^m» &ecftj»ie he W95 
not bound to profecufie the robbery ; uvd his diri:}iti»Atipn ff»s n^t 
preventive of die public profecntionf 

The Court was at firft a little gravelled thout this ppin|:. Put 9t 
laft d&ey found the tranfaiSioa €Qntra bpnos mre^^ and tl)^ no adion 
lies upon the bill for the £3Uowing reafon : Thieft<rboot origin^lf W4S 
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a crime againft the public, becaufe, upon condemnation by the pu- 
blic, all the goods of the criminal were confifcated, including even the 
goods ftolen or robbed. Though this praAice was altered as to flolen 
^oods by the z&, 26. pari, 1661, theft-boot, however, continues to be 
prohibited upon the head of expediency. It is lawful no doubt for 
the man who is robbed, to take back his goods ; but it is not lawful 
to take them back under a condition of concealing the theft or robbery, 
and pafling from any profecution ; becaufe fuch condition tends to 
hide crimes, and therefore is contra bonos mores. And it was alfo the 
opinion of the Court, that this objeAion muft operate even againft an 
onerous indorfee. But upon a reclaiming petition and anfwer, the 
Coxirt altered * for the following reafbn : That fb far from concealing 
theft and preventing the courfe of juftice, it was McDonald who gave 
information againft M^Pherfbn as g^ty of robbery, and obtained him 
to be put in prifon for that crime; therefore, McDonald was not 
guilty of theft-boot, which confifb in concealing the thief, or with- 
drawing him from juftice* 



NO CXXV- ^tb January 1 757. 

Sir William Dunbar and others contra Capt. John MTeod and 

others. 
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BURGH- ROYAL 

a reduftion of the eledtion of the magiftrates and town-coimcil of 
the burgh of Forres, Michaelmas 1754, the Lords, inter alia^ found. 
That there is no neceflity for councillors to be reftdent burgeiTd^'' 



N^ CXXVI. 2stb Fthruary 1757. 

Agnes Looan and her Children contra Andrew Campbell. 

DEATH- BED- 

Provisions to younger children extremely moderate and rational 
being granted on death-bed, the tutors to ^e heir thought it their 
4uty, much againft their inclination, to challenge the fame. Accord** 
ing to the late prance of the Court of Seffion, with refpeft to young- 
er children unprovided, of modifying fuch aliment as to affi>rd ibme 
ftock out of the favings, it was made appear, that the heir was really 
at no lofs by the proviiions granted to the younger children in this 
cafe. The cafe was fo clamant that it produced a hearing in preience. 
Humanity and equity pleaded for the proviiions. But the current of 

decifions 
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^ecifions lay the other way. Without gathering all that was faid on 
ttther fide, it will give more fatisfadlion to follow out one train of rea- 
foning. The argument for the heir was very fimple, That he cannot 
be hurt by any deed done by his predeceflbr on death-bed. The ar- 
gument for the younger children, in the bell light I can put it, is what 
follows : 

To draw the attention of the reader, I muil premife that this point • 
is of greater confequence, than one at firft is apt to imagine. So a- 
verfe are men to think of death, that an ultimate fettlement of their 
afiairs is generally poftponed from time to time without end. Daily 
inftances accordingly of children left unprovided, or provided no foon- 
tr than on death-bed. The greater the fortune, the greater chance for 
luch event ; perfons in opulent circumftances having generaHy a pe- 
culiar averfion to death. 

The law of death-bed, as fet forth in the ftatutes of King William, 
co^. 13. goes no further than to prohibit gratuitous alienations of land 
on death-bed. And this is made more plain in the Reg. Mag. L. 2. 
iap. 18. § 7. &fr. There it is laid down, That in liege pou/Iie a man may 
gift a reafonable or moderate portion of land to whom he pleafeth. 
But that he cannot do this on death-bed; for fays the law, "Where 
^^ a man in deadly ficknefs maketh an alienation, which in health he 
*^ did not think of; the iame is prefumed to be done through trouble 
•• of mind, and not deliberately, dor by good advice." 

So ftriAly has this law been interpreted, that even in more recent 
times the doubt was ftirred, whether the law of death-bed flxikes a- 
^ainft the alienation of an heritable bond which is not compleated by 
infeftment. It was urged, that our ancient law-books talk of terra el 
tenenunta only. The plurality, however, moved by the reafon of the 
law juft now mentioned, were of opinion that this cafe falls imder the 
law of death-bed. Colvtl^ i^th January 1581, Dickfon. 

Admitting then, that the prohibitioji to alien on death-bed extends 
to all heritable fubjedls as well as land, it is clear that thore is no words 
in die law which prohibit a man on death-bed to contradt debt, whe- 
dicr onerous or gratuitous ; for alienating a man's property, and con- 
tracting debt upon it, are very different a<?ls. The power of borrow- 
ing money upon deadi-bed was never difputed. And whatever objec- 
tion may lie againft a -gratuitous bond granted in that fituation, the 
^bjeAion plainly does not arife from the words of the law. This obfer- 
vation demands peculiar attention, becaufe great weight vrill be laid 
on it. 

A law founded on utility, and which promotes the comnK>n inte- 
reft, may no doubt be extended beyond the words, to fulfil the pur- 
pofe of the legiflature. And therefore, whether the law of death-bed 
ought to be fo far extended by a court of equity as to annul bonds 
^i provifion to children^ is the precife queftion that remains to be dif- 
cuiled. 

That 
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That the law of death-bed ought to be extended againft bonds mere- 
ly gratuitous, feems pretty obvious. For a law pohibiting aUenatioa 
upon death-bed, as far as prejudicial tQ the heir, could never intend 
to lay the eftate open to be fwallowed up by gratpitQUS bpndis. And 
indeed were this permitted, the law of death-^bed would avail yery 
little. A bond merely voluntary or gratuitous granted on death^^bad* 
will be prefumed in terms of the law not to have been don? deliberate- 
ly or by good advice. It will be prefumed to be either th^ *ffe<^ of 
undue influence upon a man ift trouble of mind, or o( m unjuft 
purpofe to defraud the heir j and in either view it ought to bp w 
nulled. 

A bond granted upon a rational coniideration is in a very di^ent 
condition. It admits not of either of the two pr^fwnptions now men-* 
tioned. Its rationality, which is a juft motive for granting, e^clude^ 
both. There can lie no prefumption that it was elicited by undu? in- 
fluence ; and as little that it was done to defraud the heir. I give for 
an example, a bond for 19, 29, or 30 pounds, given in remuneration 
to an old fervant who has done faithful duty to bis mafler in peace 
and war, in health and iicknefs, for nuny years. I cannot find the 
flighteft foundation in the fpirit of the law of death-bed, more than in 
the words, to cut down this deed. 

And this leads dire<fll^ to the cafe in hand, A bond of proviijon 
which is immoderate apd beyond the circumftaqice3 of the grader, 
ought to be cut down J becaufc it either has been elicited by POdue 
influence, or muft have been intended to the heir'? prejudice, B^t a 
moderate bond of proyifion cannot admit of either of thcfc pr^ffimp-* 
tions. It has a moH; rational motive^ not only humj^^ty and p9i^9ftAl 
aflTedion, but even parental duty j for he that provideth not for hi« fa-* 
mily is worfe than an infidel.' 

A feparate coniideration may be added^ peculiar tQ a bond of pro* 
vifion granted to children. With what countenance can ijt b? plead- 
ed, that fuch a bond^ when moderate, is prejudicial ^o tbe hflir? . 
Upon any principle of humanity or juftice it affuredly 13 not (9, Aq4 
indeed it m\){t raife one's indignation, to he^r it coolly maintjuqedi 
that the heir who fijcceeds to all, fuffers a prejndiee by b«ing burdfSR-* 
ed with moderate provifions to his brothers and fitters } w;hen with^ 
out fuch provifions they would be abandoned to all the bitt^uefe of 
want. 

A m^n on death-bed can grant an heritable bond of (^oTro\)OTnUottf 
and can, by a charge of horning, convert an heritable to a moveable 
debt, Every ftep of this kind is indire<ftly providing fpr hii younger 
children, What juftice, or what fenfe can there be in prpHibittag bim 
to provide for them dirp^y# 

Upon this fubjcdl I muft obferve hiflorically, that our law former^ 
ly, direded by the general bias of the nation, was out of all meafure 
favourable to the heir ; and through the fame bias the law of d?^- 

bed 
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bed was undoubtedly ftretched too far. This not only accoujijts for 
our old decifions upon this head, but is alfo a reafon for an alteration. 
Our manners and cuftoms are changed : Commerce and m^nufadures 
employ thofe whofe bell occupation formerly was. idlenefs, as they were 
frequently occupied in broils and civil diflentions : Our younger chil- 
dren have thus become the riches of our country, and, in oppofition 
to the heir, ought now to be the favourites of law. 

An argument was urged from the bad coufequences of expofing per- 
fons on death-bed to undue folicitation. And indeed the argument is 
weighty with refpedl to the moveable eftate, which without limitation 
can be aliened, not only upon death-^bed, but even in extremis. But 
as for provifions to younger children, fuppofing them moderate, ,1 
cannot difcover any bad confequence. No folicitation can be wrong 
which is confined to an end fo rational. And if there be any excefs 
in fuch provifions, it is fubjefted to the modification of the Court ; 
which a fettlement of moveables is not, however whimfical or irra- 
tional. 

It was agreed on all hands that the provifions were moderate. Yet 
a great plurality voted againft the provifions, influenced by pradticc 
and the courfe of decifions, without piercing deeper. 



N^ CXXVII. 27/A July 1756. 

Captain John Gordon of Park^ Supplicant. 

I N F E F T M E N T. 

SIR James Gordon of Park, anno 1713, executed an entail of his eftate 
in favour of himfelf, and after his deceafe to William Gordon his 
eldeft fon, and the heirs- male of his body ; whom failing, to the heirs- 
male of Sir James's body, of the then prefent or any fubfequent mar- 
riage, ^c. Upon this entail he expede a charter under the Grerft Seal ; 
and in this cliarter, with the ieifin following upon it, the prohibitory 
and irritant claufes were ingroflTed. After Sir James's death, his fon, 
then Sir William, fucceeded ; and, by his attainder for high treafon, 
the eftate was furveyed in terms of the vefting-adt. Captain John Gor- 
don, Sir James's fecond fon, and next heir of entail. Sir William as yet 
having no children, entered a claim for the eftate before the Court of 
Seffion, upon this medium, That the eftate being entailed could not be 
forfeited for Sir William's treafon. The caufe being given for the 
claimant here, and appealed to the Houfe of Lords, it was adjudged 
and declared, ** That Sir William Gordon, the perfon attainted, being, 
** under the fettlemeiit made by his father Sir James, feifed of an 
*' eftate-tailzie in the barony and eftate of Park ; notwithftanding fuch 
**• tailzie was affeded with prohibitive, irritant and refolutive claufes, 
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** the faid barony and eftate of Park did, by virtue of the flatute of 
*' the 7th year of the reign of Queen Anne, cap. 21, become forfeited 
*' to the crown, by the faid Sir William Gordon's attainder, during 
" his life, and the continuance of fuch ijfuc^male of his body as would 
" have been inheritable to the faid eftate-tailzie in cafe he had not been 
" attainted, Ssf^. ; and that, by virtue of the fubftitution to the heirs- 
** male of the faid Sir James Gordon's body of his then prefent mar- 
" riage, the refpondent, John Gordon, hath right to fucceed to the 
" faid barony and eftate of Park, after the death of the faid Sir Wil- 
** liam Gordon, and failure of fuch iflue-male of his body as afore- 
" faid." And liberty is thereby referved to the crown, as alfo to the 
petitioner, to apply to the Court of Seflion for further orders and 
diredlions in the premifes, as often as any new right fliall accrue to 
them refpecflively, in confequence of the forefaid entail. 

Sir William Gordon died at Doway in Flanders June 1751, leaving 
iffue two fons, both bom abroad after his attainder, and out of the 
liegance of the crown of Great Britain. Captain Gordon upon this 
event, being advifed that Sir William's fons were aliens, incapable to 
take lands in this kingdom either by purchafe or inheritance, and that 
the eftate belonged to him in confequence of the forefaid judgment of 
the Houfe of Lords, applied to the Court of Seflion to be put in pofTef- 
fion. The Court, confidering that it was Sir William's attainder which 
made his children aliens, and that the attainder could not be pleaded 
againft the crown, refufed to put the petitioner in pofleflion. But upon 
a fecond appeal, it was declared and adjudjed, " That, in the event 
" which has happened, the appellant hath right to the eftate and ba- 
*' rony of Park ;" and he was put in pofleflion accordingly. There- 
after, defiring to compleat his titles, he applied to the Court of Seflion, 
in terms of the firft judgment of the Houfe of Lords, for orders and 
direction about his being infeft. 

This cafe was Angular. The law of England and Scotland being 
made the fame as to the punifliment of treafon, an entail in Scotland 
cannot fave from forfeiture more than it does in England. But then, 
on the other hand, as a remainder in England is not aflPedled by for- 
feiture, it was thought hard that high treafon, which in England for- 
feits the eftate as to the attainted perfon and his heirs only, without 
hurting the remainder-men, ftiould have the efi^e<5l in Scotland to for- 
feit an entailed eftate totally ; which it muft do upon that plan, be- 
caufe every fubftitute with us is confidered as an heir. To remedy 
this inequality. Captain Gordon was confidered as a remainder-man, 
and the forfeiture was extended no farther than to Sir William and his 
iflue-male. Being then, by the judgmait of the Houfe of Lords, efta- 
bliflied as a remainder-man, who is in effed not an heir but a condi- 
tional inftitute, and who takes the eftate as a fecond inftitute, faiUng 
the firft inftitute and his heirs ; it feemed to be no eafy queftion in 
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what manner the Captain was to be infeft. And the Couf t were re- 
folved to lay down fome plan that might be a rule in time coming. 

It was fuggefted in the Captain's petition, that the Court ftiould 
grant warrant to the diredlor of the chancery, to iflue a precept to the 
iheriff for infefting the petitioner. And it was obferved, that this had 
been done formerly, where there was no place for a fervice, and no 
neceflity for a charter ; particularly, in the cafe of wadfets held of the 
crown, when letters of regrefs were in fafliion. Sir Thomas Hope, iil 
his Minor PraSics^ tit. Wadfets^ § 169, fays, " That when the order 

of redemption is ufed and declared, the ufer of the redemption is 

immediately feifed, upon the fight of the regrefs and fupplication 
*' made to the Lords thereon, who will command the director to give 
" furth precepts for that efFed, if the land be held of the king ; and 
" if held of a fubjed, will dired letters of homing, to charge the fu- 
** perior to receive for his vaflal the ufer of the redemption." 

The Prefident gave his opinion, that the proper method for making 
up titles was, That the Captain fhould ferve heir in fpecial to Sir James 
Gordon his father. I obje^fled to this for the two following reafons ; 
imoj That the eftate did not remain in beraditate jacente xyi Sir James, 
but had been vetted in the crown, and ftood vetted in the crown at 
this, very time ; and, therefore, that the ettate could not be taken by 
the Captain as reprefenting his father ; but that fome method mutt be 
devifed by which the crown may be divetted: That by the adl 1685, 
^pon a contravention of the irritant claufes, the next fubttitute may 
indeed ferve to the predeceflbr who did not contravene j but that this 
claufe of the ttatute does npt apply to the prefent cafe, which diflfers 
in every circumttance. 2do^ The Captain in this cafe mutt not be held 
to be an heir, but a remainder-man or conditional inttitute; and to 
him, under this charadler, a fervice does not at any rate apply. After 
full deliberation, the interlocutor was pronounced in terms of the peti- 
tion, from analogy* of what is delivered by Sir Thomas Hope. My 
doubt at firtt was, whether a charter from the crown might not be 
neceffary in this cafe. But I got clear of the doubt by the following 
confideration : Property is transferred by confent with delivery. By 
the charter under the Cxreat Seal to Sir James, the crown wills not 
only to give Sir James the property, but alfo to give it to the Captain 
as a conditional inttitute, after Sir William and his male-iflue are ex- 
hautted. Therefore, to ettablifli the property in the Captain, nothing 
remains but to make delivery to him, which is done by a precept out 
of the chancery* 
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N^ CXXVIIL gtb Murtb 1757. 

M*Leod of Genzi€s contra Hugh Frazer of Lovat. 

PERSONAL AND REAL. 

DOnald Neilson, then of Aflint, did, anno 1613, grant a feu of 
the lands of Oldinny to John M'Eanreoch and his heirs, for a 
yearly feu-duty of 13s. 4 d. Scots; provifo^ That John M'Eanreoch 
ihould grant a letter of reverfion, bearing the lands to be redeemable 
after 19 years, by payment or confignation of 1000 merks. John was 
infeft and put in pofleffion ; but, in the 1676, was violently turned 
Out of poffeffion by John M*Kenzie, who having by this time acqui- 
red feveral adjudications upon the eftate of Aflint, was, by virtue of 
thefe titles, in pofTeflioa of the eftate. In the year 1 730, Margaret 
M*Eanreoch, heir to die wadfetter, was repoflefled by authority of the 
Court of Sefllon ; and, about the fame time, obtained *a decreet againft 
Kenneth M^Kenzie, fon to the faid John, for 16,300 merks, as the 
fuppofed amount of the rents and profits of the wadfet-lands, during 
the years the wadfetter was illegally kept out of pofleflion. 

In the ranking of the creditors of the faid Kenneth M*Kenzie, 
M*Lcod of Gcnzies, in right of the faid Margaret M^Eanreoch, infift- 
ed that the wadfet could not be redeemed as originally upon the pay- 
of the 1000 merks; but that the wadfetter is entitled to hold poflef- 
lion till the 16,300 merks be alfo paid. Anfwered for the creditors j 
Supofing this defence to be good againft M*Kenzie of Aflint, it is cer- 
tainly not good againft creditors who have adjudged the eftate from 
him J " which accordingly was found." 

The prefent cafe coincides with an eik to a reverfion of a wadfet. 
Such eik is good by padlion againft the original reverfer or his heirs. 
The fame holds even without padion. A reverfer, when he redeems 
a wadfet, is bound in equity, over and above the wadfet-fiiro, to pay 
every farthing he is due the wadfetter upon any feparate account; 
and the equitable defence of retention, calculated to leflen the number 
of procefles, will preferve the wadfetter in pofleflion till this piece of 
juftice be done him. According to this rule, the defence infifted on 
for the wadfetter is undoubtedly good againft M*Kenzie of Affint. 
But will it be good againft Aflint's creditors, or againft an onerous 
purchafer ? Even an eik to a reverfion proteAs only againft the rever- 
fer, whofe debt it is, and not againft a purchafer, multo minus an ordi- 
nary debt. Retention is an equitable remedy, introduced to fave 
multiplicity of procefles ; and there is neither equity nor expediency 
to fuftain it againft a purchafer. 

N<>CXXIX, 
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NO CXXIX. 24tb Jutu 1757. 

Executors of Mr George Home contra Mr Waltsr Anbsiuion. 

TERM LEGAL and CONVENTIONAL. 

\^P^ Geprgc Home minifter at Churnfide^ died the ^ of Odlober 
iYl 1755, which, by the old ftile, was 14th of September 1755 ; 
and the point controverted betwixt his reprefentatives afld the prefent 
incuni,bent9 was. Whether the^deceafed had right to the whole ftipend 
due out of crop 1755? This refolved into the following queftion. 
Whether the Mic^haelmas, which (eparates the intereit of the incum^ 
bent minifter from diat of the former, is die Michaelmas according to 
the old ftile, or according to the new ? This queftion will always oc^^ 
cur, where a minifter furvives Michaelmas new ftile, and dies before 
Michaelmas old ftile. 

It is evident, that tlie alteration of the ftile has no efi^ but to 
bring on our legal terms eleven days more early than of old. Michael- 
mas, particularly, is the 39th of September as formerly ; and as the 
ftatute does not introduce two Michaelmafes more than two Whit*- 
fundays or two Martinmafes, the reprefentatives of the former incum* 
bent who furvived Michaelmas, are entitled to ^ whole ftipend of 
that year. ^r.. r ^ 

The prefent incmnbent reforted to a claufe iii the aA introducing 
the new i^e, declaring, ^^ That nothing in this prefent a6t ftiall ex- 
^* tend to accelerate, or anticipate the time of payment idf any mnr, 
^* annuity, or fum of money, which (hall become payable by virtue 
*' of any caufe fubiifting before the 14th of September 1752.*' But it 
was obvious to anfwer, that this claufe concerns opily the payment of 
debt ; and a rational exception it is, for it would be grofs injuftice to 
oblige a man to pay a debt more early than he is bound Jby engage* 
ment. ^'" 

The prefent cafe has no relation to the payment of tw>t, but to af- 
certain the rights of parties in a competition. As Mr i|[ome furvived 
Michaelmas, his reprefentaitives are entitled to the whole ftipend of 
that year, which is perfedlly agreeable to the ftatute. Were they in- 
deed demanding payment from the heritors before the term covenant- 
ed, the claufe mentioned would ftand in their way. 

In a word, the matter comes out thus : By the minifter^s furviving 
diis eedit g( his ftipend, it/! dies nan vemritfolutionis. And the cafe here 
is precifely the fame with that betwixt the heir and executor. If a 
proprietor of land furvive Whitfunday, his executor has right to the 
half of the rent payable for that crop ) though by the terms of the 
tacks fet to his tenants, that rent may not be payable for a twelve 
month. 

A a a It 
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It carried, however, by a fcrimp pluraRty, that Michaelmas old 
ftile muft be the rule in this cafe ; a judgment which could not ftand. 
And accordingly, in the very next cafe that came before the Court, it 
was altered 3d January 1759. 



^^ CXXX. 24/i& June 1757. 

Meilrs Hawkins aad Co. contra John Cochran. 

BILL OF EXCHANGE. 

IN a procefs for recourfe agsunft the drawer of a bill of exchange, it 
appeared that the bill was protefted within the days of grace for 
not payment, and that due notice was given of the diihonbur of the 
bill. The defence infifted on was, that the bill was not returned to 
the drawer till 39 days after it was difhonoured. It was anfwered, 
that the indorfee who protefts the bill for not payment, is not bound 
to part with his fecurity to the drawer more than to the acceptor. 
Nor is it fufficient to fay, that the indorfee ought in equity to return 
the bill and proteft to a correfpondent, in order to be delivered up 
upon receiving payment ; for the holder of a bill is not bound to have 
a correfpondent in the place where the drawer lives. Were that ne- 
cefTary, a correfpondent would be alfo neceflary in the different pla* 
ces where the indorfers live. 

The Court repelled the defence upon this ground. That the bill and 
proteft belonged to the purfuer of the recourfe ; and that he was not 
bound to part with the document of his debt or his diligence, till he 
got payment. 

N^CXXXI. 29/i&>^i757. 

LocKHART of Carnwatb contra William Tennent. 

T H I R L A G E- 

« 

WLLiAM Tennent thirled to the mill of Cleuch, the property of 
Mr Lockhart of Camwath, erei^ed a mill within the thirl, for 
the purpofcs, as he £aid, of iheeling barley and lint-bows. Camwath 
brought a procefs, fubfuming, That Tennent had no privilege to build 
a mill within the thirl ; and therefore concluding. That he ought to 
demoliih the fame. The Lords were generally fatisfied that this pro- 
cefs was without foundation, and that a proprietor thirled may ered 
any building upon his land^ fave a corn-mill only. But as the defen- 
der 
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der offered caution under a penalty not to employ his mill for grinding 
com, the Court, upon that medium, affoilzied. 

The following confiderations occurred to me at advifing the caiife : 
That a mill cannot be built within the fucken becaufe it may be 
employed to difapppint the thirlage, I always thought a very lame 
inference. Law allows full liberty to do every adl that is in itfelf 
lawful ; and punifhment or reparation enfues then only when a wrong 
or injury is conunitted. Here is a good ground for building the 
mill, wss* drefling lint-feed and barley ; and it is not a good reafon 
for demolifhing the mill, that poflibly it may be mifapplied. How 
will it found in a court of juftice, that a gentleman ought not to wear a 
fword, becaufe he may employ it to commit murder ? This is fo evi- 
dent, that I am apt to fufped a different foundation for that limitation 
upon property which once certainly exifted, namely the tying up a pro- 
prietor's hands from ere<fting a mill upon his own land, if it be thirled. 
Of old mills, being expeniive, and of difficult conftrudlion, were jufUy 
favoured* It was thought to require the privilege of a monopoly to en- 
courage men to lay out their money upon works fo generally ufefuL 
And hence it came to be an eftabliihed point, That other mills could not 
be built within the^ thirl. Mills at prefent require no extraordinary en- 
couragement, becaufe they may be ereded at a very fmall expence ; 
and therefore, it is full time that this monopoly were at an end. The 
more jivaUhip the better for the lieges. 



N^ CXXXIL lotb Auguft 1757. 

Gountefs of Caithness rt^n/r^ Her Creditors. 

PERSONAL AND TRANSMISSIBLE. 

THE Earl and Countefs of Caithnefs, anno 1741, entered into a con- 
trad of feparation, in which the Earl became bound to pay to 
my Lady L. 1000 Scots of feparate maintenance, with liberty to either 
to renounce the agreement. My Lady took the benefit of this privi- 
lege, and brought a procefs before the Court of Seifion for a fuitable 
maintenance, which was afcertained to the fum of L. 200 Sterling 
yearly. 

The Earl, in whofe hands arreftments were laid by my Lady's cre- 
ditors, raifed a multiple-poinding ; in which procefs my Lady ap- 
peared, and infilled, That the fum in controverfy, decreed to her by 
the Court of Sefiion, was in its nature alimentary, and not arreflable. 
This point being reported to the Court, it was the opinion of the Pre- 
fident. That the annuity here, being modified by the Court as an ali- 
ment to Lady Caithnefs, is not arreflable by her creditors. It was an- 
fwered. That a man who makes a donation may adjedl what quality 

he 
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he pleafes. If he allocate a yearly fum for aliment to any perfon, the 
fum cannot be diverted to any other purpofe, not even by the grantee; 
far lefs is it attachable by the grantee^s creditors. But it is not in the 
power of any man to withdraw his own property from his creditors. 
With refpe<^ to the prefent cafe, the fum decerned to Lady Caithnefs 
is not a donation. It is no more than a modification of the mainte- 
pance fhe was entitled to from th« Earl. It is a yearly fum (he is «n* 
titled to in her pwn right ; and which, therefore, like any other article 
of her property, mull be fiibjeded to the diligence of her creditors. 
The Lords have not declared this fum to be alimentary fp as to be fecure 
againft creditors ; and, had they done fb, it would have been illegal ; 
unlefs they themfelves had been the donors. The prefent cafe is pre* 
cifely fimilar to the terce, or to a jointure provided in a contract of 
marriage. Thefe, no doubt, are alimentary : So are the proprietor's 
rents of land $ but not in the fenfe of excluding creditors. 

The Court took a middle courfe ; which was, upon the acquie&ence 
of the creditors, to fuftjun the arr^ftments to affedt the half only of the 
annuity. 



N^ CXXXIII. 1 7tb November 1 717, 

Creditors of Dunjop contra Hugh Alison. 

H E I R - A P P A R E N T. 

GAbriel Alison of Dunjop, anno 1697, ^<^this lands of Whitepark 
to Robert Affleck, for the yearly rent of L. 108 Scots, to com- 
mence at Whitfunday 1698, and to endure 15 years. In November 
1704, Robert Affleck obtained a decreet of adjudication againft Gabriel 
Alifon, of the lands of Dunjop, Largs, and Whitepark, for fecurity 
and payment of the fums contained in three bonds, granted by Gabriel 
to Robert after the 1 700. 

Robert Affleck, who had entered into pofFeflion upon his tack, died 
in the year 1 71 8, and the pofleffion was continued by his fbn John, 
without making up any title to the adjudication. 

Hugh Alifon, as apparent heir to the faid Gabriel Alifon deceafed, 
brought a fale of the eftate of Dunjop, including the lands of White- 
park ; and in the ranking of the creditors, appearance was made for 
Agnes and Margaret Afflecks, reprefentatives of the faid Robert, who 
claimed to be preferred upon the adjudication deduced by Robert in 
the 1 704. To this adjudication it was objedled, That it was extinguiflicd 
in whole or in part, by the rents of the lands of Whitepark, not only 
by the tack-duties due by Robert Affleck, and retained by him upon 
the fcore of his adjudication ; but alfo by the tack-duties due by John 
Affleck, who pbfleffed by tacit relocation after his father s death. 

There 
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There was no queftion of die iiQputation of thjs tack-duties dtariag th^ 
life of Robert Affleck, wJiQ wa,§ debtor by the t^k, Rwd had right to 
thefe tackrduties by hip adjiidicjtjioii. Bwt with refpeA Co the tack- 
dmcies 4^? hy John the (qu, it Wjts contended, that thefe could not 
be ipaputed inta the j^djudicatipa, to which John never made up a 
title. 

The adjudication hy 2l pltfris petitw was reduced to a fecurity ; and it 
c^rriisd, that the tack-duties due by John Affleck mud impute into the 
adjudication. 

The Judges who were tot the interlocutor contended, that the tack-« 
duties being adjudged by Robert Affleck, he was entitled to retain the 
{^me for his payment $ that having adually retained thefe tack«*duties 
while he lived, and having thus died in poffeffion, by levying the rents 
in virtue of his adjudication, his fon John was entitled to continue hi^ 
double poffeflion. He was entitled to enter into the natural pofTeflion 
of the land by virtue of the tack ; and at the fame time to enter into 
the civil poffeffion of levying the rents by virtue of his adjudication. 

I was not fatisfied with this interlocutpr. An apparent heir to a 
proprietor of land is entitled to pontinup the polFefflon. Yet the rents 
levied by him, belong in law to the fuperior as non--entry duties. I 
neither fee pra<Etice nor principle for extending this privilege to the 
apparent heir of a real creditor. The rents belong to the debtor, pro- 
prietor of thp land, and he muft be preferred to the poffeffion, unlefs 
he be excluded by fome perfon having right to the real fecurity, and 
the apparent heir had no right. John, it is true, had right to the 
tack by his entering into poffeffion of the land ; but he had no right 
to the adjudication without a fervice. If Dunjop had brought a pro- 
cefs ag^inft him for the tack-duties, he could not have defended him- 
felf wjth the adjudication; and if thefe tack-duties could not have 
been detained from Dunjop by virtue of the adjudication, they certain- 
ly could not impute into the adjudication. 



N^CXXXIV. i^tb December IT S7. 

Alexander Aberdein contra Robert Aberdein. 

WILL left incomplete. 

P^OVQST Aberdein inclining to have a country-feat near the town 
of Aberdeen, and finding that Farquharfon of Invercauld was 
willing to fell the land of Crabfton within three miles of that town, 
the parties exchanged miffive letters, agreeing that the land fhould be 
difponed to the Provoft in liferent, and to any of his children he fhould 
pleafe in fee; and that the price fhould be L. 3900 Sterling. In profe- 
cution of this agreement, the writings of the eflate were delivered to a 

B b b writer, 
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writer, who by the Provoft's order, made out a fcroll of the difpofition 
to be granted by Invercauld to the Provoft in liferent, and to Alexander 
the only fon of his fecond marriage in fee ; and the fcroll being revi- 
fed by the Provoft, was upon the 1 2th June 1 756, extended and dif- 
patched to Invercauld at his country-feat, inclofed in the following 
letter, fubfcribed by the Provoft : " This will come along with tKe 
" amended difpofition, and upon its being delivered to me duly fign- 
" ed, I am to put the bond for the price in the hand of your doer." 
Invercauld not being at home, the packet was delivered to his Lady. 
As foon as he returned home, which was on the 21ft of the faid month 
of June, he fubfcribed the difpofition, and fent it with a .trufty hand 
to Aberdeen, to be delivered to the Provoft. But the Provoft being 
taken fuddenly ill, died on the 25th June, a few hours before the cx- 
prefs arrived at Aberdeen ; by which means it came that the difpofi- 
tion was not delivered to him, nor the bond for the price granted by 
him. 

This unforfeen accident gave rife to a queftion betwixt Robert, the 
Provoft's eldeft fon and heir, and the faid Alexander, fon of the fecond 
marriage. For Robert, it was pleaded, that to complete the faid difpo- 
tion and to make it an eftedlual fettlement of the land of Grabfton, the 
Provoft's acceptance was requifite j that this adl not having been inter- 
pofed, the difpofition remained an undelivered evident, no lefs in- 
effeiflual than if it had wanted the fubfcription of the granter; and 
that laying afide this ihcompleated deed, the Provoft's claim to the 
land of Grabfton, refting upon the mutual mifiSives, muft defcend 
to his heir at law, feeing none of his children is named in thefe 
miffives. 

It was admitted for Alexander, the fon of the fecond marriage, that 
the foregoing conclufion was indeed founded on the ftridl principles of 
the common law. ' But it was contended that the common law, in be- 
ftowing the eftate of Grabfton contrary to the exprefs will of the pur- 
chafer, is fo far unjuft ; and therefore, that it is the duty of the Gourt 
of Sefilion, as a Gourt of equity, to corredl that injuftice by making ef- 
fectual the purchafer's will. The fon of the fecond marriage was ac- 
cordingly preferred. 
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N^ CXXXV, i4tb December 1757. 

Stevenson and other Partners of the Rope-Work at Port^GlafgoWy 
contra Robert M'Nair* and others, Merchants in Glafgow. 

S L I D U M E T PRO R A t A. 

IN order to advance the fifhing trade at the mouth of the Clyde and 
thro' the Wellern Ifles, certain perfons, 40 in number, entered into 
a private fociety, known by the name of the Arran-fijhing Company. It 
was agreed that each fubfcriber fliould pay L. 50 Sterling, which made 
a capital ftock of L. 2000; and diredlors and overfeers were named for 
profecuting the purpofes of the contract. 

The partners of the rope-work at Port-Glafgow, creditors to the 
company in certain furnifhings, brought a procefs for payment, not a- 
gainft the company in general, but againft two or three of the fubfcri- 
bers who were monied men ; being advifed that all and each of the 
partners were conjundlly and feverally liable. The defence was, That 
the diredors could not, by contrading debt, fubjedl any of their part- 
ners beyond the fums feverally fubfcribed by them ; and that the de- 
fenders having paid into the company the whole fums fubfcribed by 
them, they are no farther liable. The purfuers, fumiflung to the 
company, followed the faith of the company, and muft betake 
thcmfelves to the com,pany's ftock for their payment. The Lord Or- 
dinary having repelled the defence, and found the defenders liable 
conjundlly and feverally, the interlocutor was unanimoufly altered, 
and the defence fuftained upon the following grounds. There is an 
obvious difference betwixt the prefent cafe, and a company trading 
without relation to a ftock. In the latter cafe, each partner muft be 
liable in folidum to the Company debts ; for there is nothing here to li- 
mit the credit ; and if a partner be liable at all, he muft be liable in 
folidumr. In the prefent cafe, the managers are liable for the debt they 
contrail, and each partner is liable to make good his fubfcription. 
But upon what medium can he be made farther liable ? Not upon the 
common law j for he neither contradlcd the debt himfelf, nor gave 
authority to contrail beyond his ftock. The very meaning of confin- 
ing the trade to a joint ftock, is that each ftiould be liable for what 
he fubfcribes and no farther. This is the very reafon why joint pro- 
prietors of fliips are never fubjedled beyond the value of the fliip. With 
refpedl to equity, Grotius]vM\y obferves, /. 2. cap. 11. § 13. that it is not 
expedient to make partners farther liable, becaufe it would deter every 
one from entering into a trading company. To fliow the inexpedien- 
cy, and even the abfurdity of making each partner liable for the whole 
debts of a company having a joint ftock, coniider only the Whale- 
tfifliing Company, compofed of a vaft number of partners for the fub- 
fcription 
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fcription of L. 35 each. According to the interlocutor pronounced by 
the Lord Ordinary, any one partner, loaded with the whole debts of 
the company, might be crufhed to atoms in a moment. 



N^ CXXXVI. i6tb December 1757. 

Creditors of Wbitecrofi contra Alexander Brown. 

BILjL OF EXCHANGp. 

SOME years ago it was a ufual pradicc, when bills were taken for 
an antecedent ground of debt, to make then^ bear inteyeft from 
the date ; and this practice was authorifed by a number pf decifions of 
the Court of Seffion prior to the 1740. After that period a diflPerent 
opinion prevailed. To ftipulate intereft was reckoned not ftridlly con- 
formable to the nature of a bill, and fuch bills at prefent are therefore 
annulled. 

Robert Brown of Whitecroft was debtor to George Brown merchant 
in Edinburgh, in a (hop-accompt amounting to J^. 76 Sterling, for 
which a bill was granted 19th April 1725, ftipulating intereft frona the 
date. And with the bill was produced in procefs an accompt of thp 
furniihings taken from the drawer's books, amounting precifejy to thp 
fum in the bill, and coming down to within a few days of the date of 
the bill. In November 1726, the bill was protefted for not payment, 
and inhibition paft in December thereafter. A homing was raifed and 
executed in July 1730; and an adjudication was led in Jime 1740. 

In the ranking of Robert Brown's creditors, it was objeAed againft 
the adjudication, That the bill upon which it proceeded was null and 
void, as bearing intereft from the date ; and the Court accordingly fu- 
ftained the objedlion. 

It occurred at advifing, \mo^ That the adl 28, pari. 1621, allows, at the 
lending of money, a year's intereft to be added in the bond. The ^ft 
gives no authority for the like practice in bills j and yet this is allow- 
ed in bills by the authority of cuftom. And if this praAice be good 
by cuftom, much more the practice of ftipulating intereft from the 
date ; becaufe no inftance can be given in law where the greater liberty 
is lawful and the lefs liberty unlawful. 2^<?, Here was a debt of L. 76, 
for which a bill was taken. It was at that period the duty of the debt- 
or, if he could not pay the debt, to pay at leaft intereft for it. Now, 
it is inconceivable that any objection fliould lie againft a bill, or any 
writing, containing a ftipulation for payment of intereft, which the 
debtor in confcience was bound to pay, independent of the ftipulation. 
3//0, The padioning intereft from the date of the bill, if it annulled 
the bill, did not certainly forfeit the anterior debt. Suppofing the bill 
to be invalid as a literarum obligation it is at leaft a good evidence of the 

debt. 



COURT OF SESSION. 193 

debt. Therefore, inftead of finding the bill null, it T^as propofed, but 
without fuccefs, to remit the caufe to the Ordinary, in order to give 
an opportunity to aftrudl the debt by farther evidence. 

In advifing a reclaiming petition for the adjudger, it was urged, That 
the bill was taken anno 1725, when, by the decifions of the Court, it 
was publifhed to the nation, that bills with intereft from their date 
were legal fecurities ; and therefore, to cut down this bill is ihowing 
a fovereign contempt to the decifions of the Court of Sefiion, as not in 
the leaft degree to be trufted or regarded. I propofed, therefore, that 
the bill fhould be fuftained upon this particular medium, of being 
granted by the authority of the Court ; and that an a(ft of federunt 
fhould be made againft fuch bills in time coming. The interlocutor 
notwithftanding was adhered to ; a lafting reproach upon the Judges 
who voted for it, as being infenfible or blind to the grofleft aft of in- 
juftice, vt%. the forfeiting a man for doing what was declared, at the 
time, lawful by the Sovereign Court of the kingdom. 



N<> CXXXVIL i6tb December 1757. 

William Farquhar contra John Shaw. 

PR O OF. 

rl a purfuit for payment of L. 20 Sterling, contained in a biU of ex- 
change, the defender, heir of the acceptor, objeded. That the bill, 
though bearing value', was a legacy granted on death-bed; that it re- 
mained- with the acceptor till his death, and was got from his repofi- 
tories by David Shaw, in whofe favours it was granted, and was 
figned by him as drawer. It was anfwered. That thefe cifciimftances 
might be relevant againft David Shaw, but not againft the purfuer, an 
onerous indorfee, unlefs thefe circumftances were known to him when 
he took the indorfation, to be proved by his own oath. 

A proof, by witnefles, of the foregoing circumftances was admitted^ 
before anfwer. 

It appears to me a general rule, founded on the common principles 
of juftice. That whatever is relevant muft be admitted to proof ; and 
that every fadl muft be probable by witnefles, unlefs the party who 
demands the proof has, by his own fault, cut himfelf out of the pri^ 
vilege of parole evidence. A man lending money ought to take a do- 
cument in writing ; and therefore, is juftly denied a proof by witnef- 
fes. A partial payment of the fum in a bill ought to be marked on 
the bill ; and therefore, a proof of fuch payment, even by the drawer's 
oath, will not be admitted againft the onerous indorfee. But even 
introtniflion with money-rent may be proved by witnefles, at the in- 

C c c fiance 
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ftance of any per(bn having intcreft ; provided he had not accefs to 
take a document in wiicingi Bills have extraordinary privileges for 
the fake of commerce. . But commerce ought not. to be encouraged at 
the expence of jufticc. , . , 



N^ CXXXVIIL 2 ifi December 1 757. 

Riddle oiNewboufe contra Officers of State. 

NOVODAMUS. 

THE parifh of Kirkpatrick-Irongray being vacant, the right of pa- 
tron^gi? Wiai?. clainied by the. crown ag^ai^fl Walter Riddle of 
Newhoufe, deriving right* by progrefs. from jjb^e^ family of, Herries ; 
and he founded upon a charter from the crown anno 15 10, in favour 
of Andrew Lord Herries of the barony of Terregles, with the patro- 
nage of the faid kirk, containing a novodamus in ample form. It was 
objedled againft this title, that it was a charter of refignation only ; 
that a novodamus in a charter of refignation will not infer any more 
but a renovation of the vaflal's former right, unlefs expreffed clearly 
as an original grant, which is not the prefent cafe j and, therefore, 
that this charter will not avail till it be made out,, that the Lord Her- 
ries the refigner was ab ante vefted in this patronage. 
• It was yielded, that in. the prefent caie <the novodamus imported no 
ix]K>re but a renovation of the fbnner right; and, coni^quently^,.is no 
good' title tO' the patronage, «fuppofuig Lord Herries to ,have hiiA no 
- right ab ante. But .then, the charter / following upoa the ^ inflnjungnt 
»of refignation, in which the patronage is re%ned as iiyell ^s theba- 
^roay, is an acknowledgment by the .ciiown, that the, patroAage ab apte 
-belonged to Lord Herries J and confequently, is . Icgs^l evidence of, the 
fadl ; efpecially in,tre iaat antiqua^ . . Henpe itdFoUoWiS^ that Itiiis ch^utei? is 
a good title to the. patronage^., unlefs it be inftruiSted for ,the ,crown, 
that at that period Lord Herries had no right, and that .the. refignation 
of the patronage was an impofition upon the crown. 
^ >' The charter was fuflained as a good title,, and Mr Riddle was 
*^ .preferred/! . ... ./ .. . ., ,, ., ,.,, _ ,^ /, 
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NO CXXXIX. I oth January 1 758, 

Supplication of Mr yobn Cralgie^ Advocate. 

JURISDICTION. 

A N application being made to the Court of Seflion, in behalf of 
Jl\ Henrjr, Duke of Buccleugh, an infant, craving, That the Lords 
would name a factor loco tutoris^ as no perfon appeared co undertake 
the management. Mr John Craigie advocate, . February i75*6,waS 
named fadlor, with inftruiflions to follow the rules laid down in the 
Z&, of federunt 1 730. 

It appeared afterward, that the interlocutor appointing Mr Craigie 
fadlor, was jpurpofely contrived to fcreen Mr Craigie, by the autho- 
rity of the Court, in all his proceedings. He was empowered to fettle 
and clear the accompts of his management before this Court annually ; 
and he was empowered to demand the authority of the Court when 
he employed the pupil's money upon intereft, in purchafing land, or 
in any other negociation. In this form was the interlocutor pronoun- 
ced and the fadlory taken out. 

This created applications to the Court for their authority in every 
particular a(5l of management. Authority at firft was given of courfe. 
But when thefe applications came to be frequent, which were always 
followed with the authority of the Court, as almoft a matter of courfe 
with little or no examination,- fome of the Judges took the. alarm, and 
fcrupled greatly to interpofe the authority of the Court with fo little 
deliberation^ and fo little pains taken to enquire into the management. 
This produced a'debate in which the matter was thoroughly canvaf- 
fed. It was obferved, that in granting this fa6lory we were milled by 
u Tefemblance of this cafe to a fequeftration.' An eflate feqtieflrated is 
in the hands of* the Court, and is managed by naming a fa<5lor, , who 
is fador for the Court, and accountable to the Court as a private fac- 
tor is to his conflituent. The cafe is very difierent, where we name a 
fadlor loco tutoris^ or a fador to manage for thofe who are abfent. Ne- 
ceflity obliges us to affume that extraordinary power ; for otherw;ays 
individuals might fuffer in their fortunes without- a remedy* But 
there is no neceffity that we exoncr fuch fa<5lors, or diredl their ma- 
nagement. The exchequer names tutors, but does x^t exouer«them. 
They muft account to their pupils ; and it would be flrange that we, 
acting through neceffity merefy, fhould afTume more poiwcr in naming 
a faiflor loco tutoris^ than the exchequer pretends to do in naming a 
real tutor. To affume fuch power, far from being neceffary, would 
be extremely inexpedient for the lieges, as well as burdenfome upon 
the Court. In exonering factors upon bankrupt eflates, we have the 
means in our own hands of being thoroughly informed ; becaufe the 

creditors 
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creditors arc at hand, who arc intereftcd that the fador ihall give a 
faithful accompt. But, in pretending to cxoner a fadlor loco tutoris^ 
there is no altera pars ; and the Court has no means of being informed 
but by the fadlor himfelf. This is a matter not of flight importance- 
No man hereafter will ever undertake the perilous duty of a tutor, 
when he can aA fo much more fecurely as a faAor loco tutoris. At 
that rate, the whole eftates of the kingdom belonging to pupils will be 
brought under the management of the Court of Seflion, and leave 
them little time for other bufinefs. 

It carried, however, by a plurality, that the management fliould be 
continued as formerly. 



N^CXL. , iitb January iys%. 

Magistrates of Pal/ley contra The Trustees for Repairing 
Roads leading to the City of Gkfgow. 

HIGHWAYS AND BRIDGES. 

BY the adl 1617. cap. 8. § 8. ** the Juftices of Peace are empowered 
" to give order as they fhall think moft convenient, and with 
** leaft grief to the fubjecSls, for mending all highways, &fr." And 
after giving dirciftions with refpedl to the breadth of highways, it is 
added, " And if any perfon refufe to concur for mending highways, 
^^ the faid Juftices fhall cenfure and puniih them according to their 
** difcretion.'* As no particular clafs of perfons is named here, it 
feems the meaning of the ftatute, that every perfon, high and low, 
rich and poor, ihould concur, the labourers by their work, and others 
by their money. In the later ftatutes, tenants, cottars and their fer- 
vants, are only named j becaufe probably when there was no commerce, 
and public roads Httle frequented, thefe perfons were deemed fufficient 
to make all the repairs necefTary. But the ftatute firft mentioned is 
not abrogated by the later ftatutes ; and therefore, iince it is found by 
experience, that the tenants, cottars and their fervants, are hot fufficient 
to put highroads in repair, which are now much frequented by the 
increafe of commerce, it follows, that the adl 1617, ought to be put 
to execution, which was done by calling out certain inhabitants of the 
burgh of Paifley, among others in the county; and this cafe being 
brought before the Court of Seffion by fufpenfion, the Court found 
that the inhabitants of the town of Paifley may be called out to repair 
the highroads. 



N^CXLL 
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N^ CXLI. 2otb January I y^i^ 

IsoBEL Strang contra Andrew Armour. 

* 

A R B ir RIU M B O N I V I R L 

BY minute of fale, March 1724, Andrew Armour fold to James 
Strang his lands of Shettlefton, with the rents thereof, for crop 
1725; obliging himfelf to purge incumbrances, and to deliver a dif- 
poUtion at Martinmas then next. James Strang, on the other h^nd, 
became bound as foon as Andrew Armour (hould fulfil the premifes, 
to make payment to him of the price, being 1700 merks. James 
Strang died in September following, before the minute of fale was ful- 
filled in any part, leaving a daughter, Ifobel, to reprefent him, an in- 
fiint three years old. Her affairs were ncglccftcd; and Andrew Armour, 
ia^ order to make the bargain effedlual, took fome legal fteps which 
were found irregular. Ifobel Strang, annq 1752, claimed performance 
of the minute of fale; and the diligence done by Armour being laid 
afide^ the queftioa came in what manner the mutnal claims were tp be 
adjufied ; which depended on a preliminary queftion, Whether the ac- 
count for the rents and for the price ought to be inftituted, as if per- 
formance had been made at die date of the minute of fale, or accord- 
ing to the real fad, that there was no performance on either fide ? An \ 
account made up upon the former fuppofition would make the vender 
liable for the rent from the time ftipulated for the purchafer's entry ; 
and would make die ptu^chafer, on the other hand, liable for the price, 
with intereft from the fame periods Upon the latter fuppofition the 
account would be more fimple. The vender would be entitled to the 
price. He would have no claim retro for intereft, nor the purchafer 
for rents. 

In judging of this cafe, ,the firft thing that occurs is. That feeing 
performance cannot now be made in terms of the minute of fale, be*- 
caufe the term of performance is paft, juftice requires an equivalent, 
fo as to put matters upon the fame footing as if the covenant had been 
regularly fulfilled. But upon refledlion this cannot hold. A mora^ in- 
deed, on either fide, will give the other the fame advantage as if the co- 
venant had been fulfilled to him ; becaufe one ought not to fuffer by 
the fault of another. But where neither is in mora this rule will not 
hold ; and this being the prefent cafe, the queftion is. How the mi- 
nute of fale is to be fulfilled, now that the ftipulated term is elapfed ? 
This is plainly a cafus incogitatus^ for which there is no provifion made . 
in the minute of fale. The purchafer cannot demand the bygone 
rents, were it his intereft to demand them. He has no right to thefe 
rents, becaufe he is not proprietor of the land. Nor can he demand 
them upon the footing of the covenant, becaufe he is not entitled to 

D d d demand 
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demand poffeffion till he firft offer the price. Nor, on the other hand, 
is the vended entitled to the intereft of the price, till he firft enter the 
purchafer into poffeffion. Equity then muft here fupply the defed of 
the covenant, by making a new bargain prccifely fimilar to the for- 
mer; which is done by fixing a new term for performance* 

The price accordingly was made to bear intereft from the term pre- 
ceding the citation in this procefs. 



N? CXLII. ^otb January 1758. 

M*Kay of Bigboufe contra William Forsyth Merchant in Cromarty. 

FRAUD. 

TO purchafe goods in a£lu proximo of becoming bankrupt, without 
profpedl or purpofe to pay the price, is a grofs cheat ; which the 
court of equity in every country repairs by ordering reftitution of the 
goods to the vender. The only thorny point is to afcertain the animus 
of the purchafer, and his intention to defraud the vender. In the cafe 
of Jofeph Cave *, the prefumptive fraud was confined to three days 
before the ctj/io bonorum ; but in that cafe Cave the purchafer was in 
good credit, till he called a meeting of his creditors in order to furren- 
der hiseffedls to them. There may, however, be other circumftances 
cbncurring with infblvency to enlarge this period. Gilbert Barclay, 
merchant in Cromarty, was in labouring circumftances, and owed 
much more than he was worth, when he made a purchafe of falmon 
from M*Kay of Bighou^e; and, before the delivery, feveral of his 
creditors proceeded to diligence againft him. A few days after deli- 
very, he made over the falmon to William Forfyth, another merchant 
of the fame town, in part payment of a debt due to Forfyth, who was 
in the knowledge that Barclay was in labouring circumftances, and 
that the price of the falmon was not paid. Diligence thickened more 
and more upon him, and he broke in. ten days or a fortnight after the 
falmon were delivered to Forfyth. From thefe circumftances^ the 
Court prefumed an intention in Barclay to defraud Bighoufe ; and 
confidering that Forfyth's purchafe was not made honajide^ they found 
him liable to pay to Bighoufe the value of the falmon. 

* Di£Uionary» tit. Fraud. 
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N» CXLIII. 2 2d January 1 758. 

Sir Alexander Dick of Preftonfield contra Mrs Fergusson and her 

Children. 

AKB ItRIUM BONI V I R I. 

K 

TVAme Janet Dick, Lady Preftonfield, executed, December 1751, a 
X-/ fettlement of confiderable funds to Sir John Cunningham her 
eldeft fon, and Anne Cunningham her eldeft daughter, and the fur- 
vivor, as tniftees for the ends and purpofes following : imo^ The truf- 
tees are appointed to add and join together the fubjedb difponed, fo as 
to make up a total of L. 6000 Sterling, to be lent out upon land or 
other fufficient fecurity. 2do^ They are appointed to apply and beftow 
the yearly intereft toward the education and fupport of fuch of the 
granter's defcendents as fliould happen to be in want, or ftand in need 
thereof; and that at the difcretion of the tniftees. 3//0, Failing defcen- 
dents, the capital is to return to her neareft heirs. This deed being 
whimfical and irrational, the truftees refufed to accept. A procefs for 
reducing the fettlement was brought by the heir at law, in which were 
called all the defcendents in being of Dame Janet Dick. None of them 
made oppofition but Mrs Ferguflbn for hcrfeif and children. Several 
grounds of redudlion were infifted on, chiefly the non-acceptance of 
the truftees. And it was urged. That the prefent event is a cafus incogi^ 
tatus^ for which there is no provifion made in the fettlement. The 
deed is at an end by the common law ; for it fuppofes the acceptance 
of the truftees, and there are no means prefcribed to carry it on inde- 
pendent of them. The matter then refolves into this, Whether this 
Court, as a Court of equity, ought to fupply the defe<ft ? The anfwer 
to this queftion is obvious. Seeing the fettlement has fallen at com- 
mon law, and that the fubjedls contained in the fettlement belong to 
the neareft heirs, it never can be equitable to deprive them of their 
right ; efpecially to fupport a whimfical intention in favour of remote 
defcendents, who poflibly may never be in want, and never have occa- 
fion for the money. 

2//(?, 'the defender has no proper intereft to oppofe this redudion. 
The fettlement leaves the diftribution entirely upon the difcretion of 
the truftees ; and, therefore, fuppofe the truftees had accepted, no de- 
fcendent of Dame Janet Dick could have a claim in law for any fum 
out of the truft-fubjeiSl. If fo, they cannot by the repudiation of the 
truftees qualify any lofs or lefion that can be regarded in a Court of 
juftice. 

" The Lords found the defcd ineflfedlual by the non-acceptance of 
*• the truftees." 

N^ CXLIV. 
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N^ CXLIV. 27/A January 1758. 

King's College oi Aberdeen contra Lord Falconer oi Halkerton and 

others. 

IMPLIED OBLIGATI ON. 

LOrd Halkerton and other heritors of the parifli of Marykirk, 
being charged to make payment to the king*s college of Aber- 
deen, titulars of the teinds of that parifh of certain quantities of 
teind-com, the college infifted, that the heritors were bound to make 
their tenants tranfport the corn to any place at the option of the titu- 
lars, provided ic be at no greater diftance than the tenants by tack or 
cuftom are bound to tranfport the farm-corn payable to their landlords. 
The heritors having the viijlual ready to be delivered upon the ground, 
but refusing any carriage, the matter was brought before the Court of 
Seifion. The point of favour was chiefly infifted on for the chargers, 
that it would be a fmall matter to the heritors to carry their teind- 
corn to the next port, but great charge and trouble to the college. The 
heritors, on the other hand, contended, that if this claim were well 
founded, they themfelves mud be at the expence of carriage, their te- 
nants not beiiig bound to carry any corn but what belonged to their 
landlords. They obfcrved, that there is no difference betwixt pay- 
ment of money and payment of corn : A debtor by a bond of borrow- 
ed money, wanting to make payment, muft indeed carry the money 
to the creditor ; but if the creditor demand payment, he muft apply 
to the debtor, and take the money where the debtor refides. The cafe 
is the fame in the payment of corn. If the heritors want to get free 
of the teiud^corn, they muft carry it tp Aberdeen ; but if willing to 
wait till a demand be made, the titulars muft take delivery upon the 
ground. 

The charge accordingly was fufpended j the Court being of opinion, 
that the heritors were not bound to carry the teind-corn. 

It is clear, that the corn muft be dehvered either where it grows or 
where the titular lives. If the latter, the heritor runs the ri£k of car- 
riage, whether by fea or land. There appears no foundation for fub- 
jedling him to fuch a burden, adly^ A titularity is a fubjedl of com- 
merce, and the college of Aberdeen may acquire right to the teinds of 
a parifli in Galloway. At that rate, heritors might be fubje(5led to an 
intolerable burden. The chargers, it is true, confine their demand to 
the fame carriage that the tenants perform to their landlords. But 
this voluntary concefllon cannot enter into the argument. If they 
have a right to any carriage, it muft be to Aberdeen, where the titu- 
lars have their refidence. The tenants are not bound ; and there is 
no law for fubjedling the heritors. 

N^ CXLV. 
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N^ CXLV. \Jt February 1 758. 

Bogle of Sbettlcfton contra Cross of Barachny. 

C O A L I ' E R- 

J Ames Gray of Dalmarnock, having refolved to difcontinue his coal- 
work for Tome time, permitted his coaliers, till he Ihould have a- 
gain occafion for them, to feek for employment in the neighbourhood. 
Six of them accordingly were hired by Bogle of Sh^ttlefton, and en- 
tered to his coalery. But after having wrought there fome months, 
they left that work for another coalery in the neighbourhood belong- 
ing to Crofs of Barachny. Bogle of Shettlefton, apprehending himfelf 
to have the benefit of the a(5l 11. p. 1 606, required back the coaliers, 
and brought an a<5lion before the fheriff for the penalty of L. 100 Scots 
for each of them, in terms of the ftatute. The following defences 
were offered, iji^ That the fix coaliers did not belong to the com- 
plainer's coalery, but to that of James Gray of Dalmarnock, and there- . 
fore, that James Gray only was entitled to make the requifition. 2dly^ 
Independent of Mr Gray's right, that the complainer was not entitled 
to the privilege of the ftatute, in regard the fix perfons claimed had 
not ferved at his coalery for year and day, and therefore were not his 
property, but at full liberty to hire themfelves where they thought 
proper. The fheriff having pronounced an interlocutor, " finding that 
•* the pofTeffion had by the purfuer of the coaliers libelled, not being 
** fpr the fpace of year and day, does not make him proprietor of 
" thefe coaliers, fo as to found him in a claim for the penalties im- 
** pofed by the flatute,'* the caufe was advocated, and an interlocutor 
was pronounced by the Court of Seffion, finding, " That Mr Bogle 
" the purfuer is entitled to recover the coaliers in queflion, as the ma- 
" fter whom they lafl ferved ; and decerning the defender to reflore 
" them accordingly ; but aflbilzieing from the penalties in the flatute.'* 
This interlocutor goes upon the fuppofition, that a coalier working at 
a coal to which he is not adfcriptus^ cannot however defert that coal at 
pleafure, but may be reclaimed by the proprietor of the coal ; and the 
Prcfident endeavoured to fupport this propofition by the words of the 
ftatute above mentioned, giving power to the mafler whom the coaUer 
laft ferved to require him back within year and day. But upon a re- 
claiming petition and anfwers, this interlocutor was altered, and the 
(heriff's interlocutor was adhered to, finding that the purfuer had no 
claim to the coaliers in queflion. 

It occurred to me at advifing, that the ftatute could not intend the 
privilege of reclaiming a coalier under a penalty to any but to the pro-, 
prietor of the coalery to which the coalier is bound for life ; becaufe 
fuch privilege ought not to be given to any other, as it would be ab- 
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furd to give any man a power of reclaiming a coalier who is not bound 
to him by law or padlion. 

The claxife giving power to the mafter whom the coalier laft ferved 
to reqiiire, clearly means the mafter to whofe coalery the coalier was 
laft a flave ; and it may well happen that a coalier may be fucceflively 
a flave in different coaleries. The coalery to which he is firft a flave 
runs out, he is thereby free. For a man cannot be a flave in a coalery 
which no longer exifts. The coalier enters to another coalery, which 
alfo running out, he may be fucceflively a flave to many. What time 
may be requifite to enflave him to a new coalery feems a little uncer- 
tain. My reafon for fixing upon year and day is the following. A 
native bondman is free, if fuffered to remain quietly in a town for a 
year and day *. Therefore a coalier fliould be alfo made free if his 
mafter demand. him not back within year and day, fuppoflng it to be 
known where he is. The above-mentioned adl appears to proceed up- 
on this footing ; for the requiiition is confined to the year and day ; 
and if this be right, the mafter has not even a rei vinJicatio after year 
and day. 



N^ CXLVI. Fdruary 1758. 

Creditors of Humbie contra Heirs of Entail. 

TAILZIE. 

IN the year 1663, an entail was made of the barony of Hxunbie, con- 
taining certain prohibitions and irritancies ; particularly. That the 
heirs of entail fhall not have liberty to alien or contradl debt ; but no 
refolutive claufe againft the tenant in tail who contraveens. By want 
of this claufe, the entail was univerfally confidered as inefl^dtual a- 
gainft creditors. The heirs accordingly who fucceeded to the eftate 
found credit, and a ranking and fale was raifed« Appearance was 
made for the heirs of entail, for whom it was urged, that the prohi- 
bitory claufe againft alienating or contradting debt was fufficient to 
bar the fale, without a claufe refolving or forfeiting the contravener's 
right. And though the contrary was eftablifhed, not only by deci- 
fions, but by the opinion univerfally of lawyers, yet the objedion was 
fo far regarded as to occafion a hearing in prefence. The eftablifhed 
opinion however was more and more confirmed by the hearing ; and 
the Court unanimoufly foimd, that an entail wanting a refolutive 
claufe of the right of the tenant in tail who contraveens the will of the 
granter by aliening or contraAing debt, cannot be effedlual againft 
creditors. 

N^ CXLVII. 

* lleg« Maj. L. 2. cap. t2. $ 17. 
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Mr Andrew Drummond contra M'Kenzie oiRedcaJlk. 

TRUST-RIGHT. 

SIR Robert Monro of Fowlis, May 1738, granted an heritable bond 
for L. 4000 Sterling to Mr Andrew Drummond, who, of the fame 
date, granted a back-bond, acknowledging that he was creditor pro-- 
priojure in the fum only of L. 2000 Sterling ; and as to the remain- 
der, that he was truftee for behoof of certain, other perfons therein 
named. 

Sir Robert, in corroboration of the heritable bond, did, July 1738, 
affign to Mr John Gordon merchant, " in truft, and for the ufe of the 
** faid Mr Andrew Drummond, and the other perfons named in the 
^* heritable bond, their heirs, &fr/* certain fubjeds; and in particular, 
an adjudication deduced by him againft the eftate of M'Kenzie of 
Redcaftle. 

Mr Gordon having died without drawing payment of the fum con- 
tained in the faid adjudication, Mr Andrew t)rummond, upon the title 
of the adjudication, brought a procefs of mails and duties againft the 
tenants of the eftate of Redcaftle. 

M*Kenzie of Redcaftle appeared for his intereft, and objedled, that 
as the adjudication was conveyed to Mr Gordon, it defcended to his 
heirs by his death ; and therefore, that they only can infift in a pro- 
cefs of mails and duties, — ^not the purfuer, who cannot effedually re- 
nounce or difcharge the adjudication. 

This cafe being reported to the Lords, they agreed upon the follow- 
ing propofitions, \moy That the truft being given to John Gordon 
only, and not to his heirs, was at an end by his death ; for there can- 
not be a truft without a truftee. 2^0, That Sir Robert Monro being 
divefted by the truft-deed, the adjudication does not return to him by 
the death of the truftee. j^tio^ That though the perfon for whofe be- 
hoof the truft is created, may in his own name infift in every perlbnal 
adion that arifes from the truft-deed, yet that none but the truftee can 
infift in any real adlion, or any adlion founded on a real right j be- 
caufe the truftee is vefted in the property or real right, not the perfon 
for whofe behoof the truft is created, 

Thefe points being fettled^ it followed, that here was a fubje<5l to 
which Mr Drummond had the equitable title, but yet left in medio 
without k legal title, Mr Gordon the proprietor and truftee being 
dead ; and the important queftion was, in what manner this equi- 
table right was to be made effedlual ? Several methods were propofed 
that were found infufficient. But at laft the Court judged, that the 
true method for making the equitable right efiedlual, was to conjoin 
with it the property by authorifing Andrew Drummond to raife a de- 
claratory 
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claratory adjudication, calling all parties that might appear to have in- 
tcreft, viz. the reprefentativcs of John Gordon and of Sir Robert Mon- 
ro, and concluding that the truft-fubje(Sl thus left in mtdto fliould be 
adjudged to him in order make effedlual the purpofes of the truft. 
This can be done by the Court of-Seffion fupplying the defeAs of com- 
mon law ; and that fuch a procefs is competent cannot be doubted, 
when it is confidered, that an adlion was competent to Andrew Drum- 
mond againft John Gordon himfelf, to denude of the truft-fubjedls in i 

his favour; and the declaratory adjudication comes in place of this 
procefs. In the mean time, the Court found it neceflary to fuftain | 

lledcaftle's objecflion. 



N^ CXLVIIL I ith July 1 758. 

Gilbert Mason contra John Adams. 

REPARATION. 

JOhn Adams being employed as his Majefty's mafter mafon in the 
works of Fort George, and having occafion to bring by water car- 
riage to the fort, from different places in the Murray-frith, quantities 
of ftone, lime, and timber, he caufed build at Leith an open boat of 
a particular make fit for that purpofe ; and by a mutual contra<5l, anno 
1 75 1 , engaged John Wilfon " to navigate the faid veffel to and from 
" the quarries of Cromarty and Monlochie to the port of Ardcrfier, or 
*' to any other place Mr Adams fliall diredl, paying him certain fums 
" for each voyage ; and the faid John Wilfon bound himfelf to obey 
** the orders and diredions that fliould be given him by Mr Adams/* 

Gilbert Mafon merchant in Leith, brought an a6lion before the high 
Court of Admiralty, againft John Adams, as owner of the faid veffel, 
and againft John Wilfon input mafter, founded on a bill of lading, da- 
ted 2ift September 1756, fubfcribed by the faid John Wilfon, acknow- 
ledging to have received on board faid veffel at Thurfo, for behoof of 
the purfuer, deliverable at Invemefs, 326 bolls oat-meal ; fubfuming. 
That when the meal was delivered at Invernefs, there was a fhort- 
coming of 27 bolls, value L. 17 Sterling ; and therefore, conclu- 
ding. That the defendants fliould be decerned conjunctly and feve- 
rally, l^c. 

The following defence was made for Mr Adams, That Mr Wilfon 
was employed by him for carrying ftone, lime, Sffr. to the fort at Ar- 
derficr, and that if Wilfon, without his authority, ventured to employ 
the fliip for any other purpofe, fuch breach of duty could not bind Mr 
Adams. The Judge-Admiral found Mr Adams liable. But a bill of 
fufpenfion was paft upon the following reafons : imo^ The proprietor, 
in whatever branch of commerce he employs his fliip, is underftood to 

. give 
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give the mafter put in by him all the truft that is neceflary for carry- 
ing on that branch ; and particularly, to make contrails of afreight- 
ment, ?ffr. which muft bind the owner, zdo^ As the owner is bound to 
fulfil fuch bargains, fo he is liable for thofe he employs. But, 3//V?, If 
the mafter make a bargain withont authority, the owner is not liable 
to fulfil, nor confequently for the negligence or fraud of the mafter. 
The laft fuppofition is the prefcnt cafe. It appears^ by the contradl 
betwixt Mr Adams and Wilfbn, that the boat was dcftined for a cer- 
tain purpofe, aiid diat the mafta- s power was limited to that purpofe* 
Therefore, if the purfuer infift that the nuiftcr had a commiflion to 
make profit by freighting the (hip at large, it is incumbent upon him 
to prove the fafl^, either diredly, or at leaft by fliowing, that, under 
the eye of Mr Adams, Wilfon was in ufc to liire out the vefieL 



K^CXLIX. lUbyufyiysS. 

BiTRNs of Doraf^r contra Archibald Pickens. 

PASSIVE TITLE. 

AN heir apparent three years in pofTefilon, having difponed fome 
acres and houfes for a valuable confideration, the next heir appa- 
rent finding, that if he fl^ould make up titles to the eflate by a fpecial 
fervicc, or by an adjudica^on on his own bond, he would be barred 
by the z&, 1695 froin objeding to the faid alienations ; he agreed, upon 
receiving 20 guineas, to grant a bond upon which the creditor might 
adjudge cbe eftate, and challenge the faid alienations in his own right, 
becaufe die (latute makes no provifion for this cafe. But the Court 
found that this cafe fell under the meaning of the ftatute, though not 
under the exprefs words ; and therefare, that the purfuer was barred 
from challenging the faid alienations. 

N^ Cli* j/A January 1 759, 

Forbes contra Henderson and Grant. 

CAUTIONER. 

J Ames Grant, de&ous to have a leafe of a certain farm from Tho- 
mas Forbes, s^d defpairing of obtaining it by fjiir means, proceed- 
ed in the following unlawful courfe. Being creditor to Thomas For- 
bes by bond in a fmall fum, Jxe put the caption following upon it in 
the hands of Henderfon a meffenger, and inftead of putting it regu- 
larly in execution, they fecreted Forbes, and dragged him about from 
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place to place in a country fcarcc inhabited, till glad to obtain his li- 
berty at any rate, he granted the leafe wanted. As foon as Forbes 
obtained his liberty, he brought a redu<5lion of the leafe, and a pro- 
cefs of damages againft James Grant, and Henderfon the meflenger. 
Upon a proof, both were found liable, and L, loo decerned infolatium 
befides a great fum for cofts of fuit. 

The defendants being in low circumftances, and unable to pay the 
fums decerned, a procefs was brought againft John Grant younger of 
Rothmaife, cautioner for the meflenger, in order to make him liable. 
The bond of cautionry was in the following terms : "I John Grant 
younger of Rothmaife, bind and oblige me, my heirs, ^c. as cau- 
tioner and foverty for John Henderfon to Alexander Brodie of Brodie, 
Lyon King at Arms, that the faid John Henderfon Ihall leally, truly 
and honeftly ufe and exerce the office of a meflenger to all the lieges 
upon their reafonable expences ; and if he do in the contrary, what 
^ damage, (kaith or expence any of them fliall happen to fuftain 
^' through the negligent, fraudfiil and informal execution of the faid 
** meflenger in the faid office, we bind and oblige us conjundUy and 
" feverally, both cautioner and meflenger, our heirs, &fr. to pay the 
** fame to the party interefted and wronged/* 

The cautioner's defence was. That by the tenor of his bond of cau- 
tionry, he is liable for damages to the perfon only who employs the 
meflenger, and by no means to repair the hurt that may be done by 
the meflfenger to the perfoii againft whom he executes diligence, or to 
any who is not his employer. The Judges over- ruled this defence, and 
found the cautioner liable for the fums awarded againft the meflfenger, 
both damages and cofts of fuit. 

It appeared to me, that the Judges intent to punifli oppreffion, and 
to give fatisfaftion to a man greatly injured, were here inadvertently 
carried beyond the bounds of law, and rendered deaf, the plurality I 
mean, to the following confiderations urged for the cautioner, imo^ 
There is a folid foundation in the principles of law for confining the 
caution to the perfons who employ meflengers. Where public officers 
are appointed for performing certain legal adb, and the lieges are con- 
fined to thefe officers without liberty of choice, it is highly juft and 
expedient that caution fliould be found by fuch officers dtJideU admini" 
Jlratione^ i. e. to execute faithfully what is committed to their charge. 
But it is not the pradlice, nor is it juft, to oblige any man, public or 
private, to find caution not to opprefs or hurt others. A man who 
has a tendency to do mifchief, ftiown by one or more ouvert adls, 
may be put under caution not to commit fuch wrongs in time co- 
ming. But to oblige an innocent perfon to find caution to abftain 
from doing mifchief of any kind, is hard and unjuft. It is punifliing 
a man who has done no fault. 2^/o, The ftatutes enjoining caution to 
be taken from meflengers, go all of them upon that plan. The adl 46, 
pari. 1587, enjoins caution to be taken from meflengers, " for the da- 
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mage and intereft of parties grieved by the falfehood, negligence, or 
informality of any officer." Here are three delidls condefcended on 
which regard the purfuer only, viz. falfehood, /. e. returning a' falfe 
execution ; the fecond, negligence j and the third, informality, L e. gi- 
ving an informal execution. The adl 72, of the fame parliament, is in 
the fame flrain, only more explicit, " That the foverty fhall be an- 
*' fwerable for the damage and intereft of his falfehood, floth, or in- 
** formal doing, in his Highnefs* fcrvice, or other parties ;** /. e. in the 
fervice of his Highnefs, or in the fervice of other parties. 3//0, The 
bond of cautionry in queftion, being of the fame tenor with all other 
bonds of the kind, is in every article conformable to the foregoing 
ftatutes. The three delicSb are the fame with what are condefcended 
on in the ftatutes ; and the obligation is confined to thofe who em- 
ploy the meflenger, becaufe no other perfon is bound to pay him rea- 
fonable eitpences. Lq/ify^ Another remedy is provided by law, where 
meflengers, under pretext of executing their office, opprefs any of the 
lieges, and that is by the ad 84, pari. 1587, declaring this crime to be 
capitaL 



N^ CLL 26tb January 1759. 

Thomas Tulloch contra Vifcount of Arbuthnot, 

IMBECILITY,. 

IN a procefs at the inftknce of a brother next in kin, for voiding a 
teftament made by his deceafed fifter in favour of a ftranger, it 
came out upon proof^that fome time before making the teftament, the 
teftatrix, being feized with madnefs, was locked up; and that not long 
after making the teftament, her madnefs recurred, and continued till 
her death ; that at the time of the teftament fhe was in a wavering 
ftate, at times better, at times worfc j in fome particulars rational, in 
others little better than dilirious 5 never perfec^y foxmd of mind. In 
particular, it appeared from the proof, that when in better health fhe 
cxpreffed much aflPedtion for her brother the purfuer ; but that when 
the difeafe was more upon her, fhe appeared to have fome grudge at 
him without any caufe. The teftament was holograph, and the fcroll 
fhe copied was furniflied by the defendant, in whofe favour the tefta- 
ment was made, who had ready accefs to her at all times, while her 
brother lived at a diftance. In reafoning upon this cafe, it was.yield- 
^ that the woman was capable of making a teftament, and that the 
teftament challenged might be eftedhial at common law. But then it 
was urged, that though a teftament made in the condition of mind 
above defcribed, preferring one relation to another, a fon to a father, 
or a fifter to a brother, might be fupported in equity as well as at 

common 
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common law ; yet that the teftament in queftion, proceeding not from 
rational views, but from a difeafed mind, occafioning a caufelefs re- 
fentment againft the purfuer, ought not to be fupported in equity, be- 
ing a deed which the teftatrix herfelf muft have been afliamcd of, had 
fhe recovered health. Weight alfo was laid upon the following cir- 
cumftance, that the teftament was made rcmotis arbitris^ and kept fe- 
cret; v^ich Ihowed not only the defendant's undue influence, but 
alfo his confcioufnefs that had the teftatrix been open to advice, fhe 
would have been eafily diverted from making fo irrational a f^tk- 
ment. In this view, it was confidered as a wrong in him to take from 
her, in thefe circumftances, fuch an irrational deed ; and confequently, 
that he ought to be reftrained in equity from taking any benefit by it. 
The teftament was reduced. 



N^ CLII, f^h February 1759. 

Katharine Young contra Gavin Thomson. 

PACTUM ILLICirUM. 

MR Ker, being member of parliament for Edinburgh, and confe- 
quently a man of weight, procured for his wife's brother, Gavin 
Thomfon, an office in the excife, with a falarly of L.35 yearly, till he 
fhould be better provided, for ; but took from him an obligation in the 
following terms, 2 2d September 1751, "I Gavin Thomfon, permit 
" clerk, feeing that I ftand greatly obliged to Mr Ker for the office I 
" enjoy, I bind and oblige me fo foon as I receive a yearly free falary 
** of L.50 Sterling in the excife, to pay out of the fame to Ifobel 
*^ Young, my aunt, or to any other he fliall appoint, iecluding their 
" heirs and affigriees, the fum of L. 10 Sterling yearly.'* This obli- 
gation being put in fuit, it was objedled. That the Court ought not to 
fuftain adlion upon it, becaufe it is contra bonos mores for a man to take 
a premium to ufe his intereft. One^s intereft ought always to be ap- 
plied in favour of the deferving, and not to hire it out for gain. It 
was generallyg^e opinion of the Court, that if Mr Ker had taken the 
fum payable to himfelf, the paftion would have been contra bonos mores^ 
but not where it is taken by him payable to a friend or relation, fuch 
as Mrs Young, who was his wife's aunt. It was anfwered. That this 
diftindion opens a wide door for defeating the objedion altogether : It 
is but taking the obligation in name of a confident, or fome perfbn un- 
der authority. This is the prefent cafe. Mrs Young's claim depends 
entirely on the will of Mr Ker j becaufe he when he pleafes can appoint 
the penfion to be paid to another. 2^0, If the uiing one's intereft for 
advancing the fortune of another ought to be gratuitous, like lending 
one's credit to obtain money to another, it is equally contra bonos mores 
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to take a gratification, whether to himfelf, to his fon, to.his wife, or 
to his wife's aunt ; for every gratification of this kind is equally averfe 
to the true fpirit of benevolence, and tends equally to make a man 
mifapply his intereft, by engaging for the lead worthy, who have no 
other means but fucl^ doucexu-s to recommend themfelves. The Court 
notwithftanding fuftained proceis, and decerned. 



N^ CLIU. S/A March 1759, 

Mary Scot contra Mary Sharp. 

PARENT AND CHILD. 

MAry Scot, daughter of Scot of Highchefter, having by unlucky 
circumftances been reduced to indigence, was alimented by 
her mother Lady Mary Drummond, at the rate of L.20 yearly. 
Lady Mary, at the approach of death, fettled all her cffedls upon Mary 
Sharp, her daughter of another marriage, taking no other notice of 
her daughter Mary Scot than recommending her to the charity of 
^ary Sharp. After the mother's death, Mary Scot brought a procefe 
for aliment againll her filler Mary Sharp, founded chiefly on the faid 
recommendation. A proof was taken of the extent of the efiedls con- 
tained in the fettlement to the defendant, which amounted to about 
L. 300 Sterling. It was pretty obvious, that no adlion either in law or 
equity could be foimded on the recommendation, very diflferent in its 
nature from an order or command. But then it was flated, that the pur- 
iuer being very young when her father died, was educated by her mo- 
ther in no fort of bufinefs by which fhe could gain a livelihood ; and it 
occurred to the Court, that though t\xt patria poteftas is fuch that a peer 
may breed his fon a cobler, and (after putting him in buflnefs with a 
competent ftock, is relieved from all further aliment : Yet if a fon be 
bred as a gentleman, without being inftrudled in any art that can gain 
him a farthing, he is entitled to be alimented for life ; for otherways 
a palpable abfiirdity will follow, that a rich man may flarve his fon, or 
leave him to want and beggary. Thus Lady Mary Drummond, breed- 
ing her daughter to no bufinefs, was by the law of nature bound to 
aliment her for life, or at leaft till flie fhould be otherwife provided ; 
and the purfuer therefore being a creditor for this aliment, has a good 
^dion againft the mother's reprefentatives. The Court accordingly 
found the purfdpr entitled to an aliment of L. 1 2 Sterhng yearly, and 
decerned againft the defendant for the fame. 

Ggg N«>CLIV. 
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N° CLIV. istb June 1759. 

Wilson and others contra The Magistrates of Glajgow. 

BURGH-ROYAL. 

A Bout the time of the Revolution, the land-tax paid by the city 
of Glafgow was levied in the following manner f When this tax 
was eight months cefs, there was exaded of it from the proprietors of 
houfes, 10 per cent, of the grofs rent payable to them, which common- 
ly amounted to about one half of the land-tax, and the remainder was 
paid by the merchants. But this 10 per cent, of the grofs rent being 
fixed upon the land-holders as the conftant rule, came by enlargement 
of the town, to be fufficieht for the whole land-tax ; and by this means 
it came, that for many years the traders were relieved from paying any 
proportion of the land-tax. 

John Wilfon, and other heritors in the city of Glafgow, brought a 
procefs of declarator againfl the magiflrates, concluding, ^^ That the 
*' pradice of laying the whole land-tax upon the landed intcrcft, ex- 
" empting altogether the trading intereft, is illegal and oppreiSve-j 
" and therefore, that the traders Ihould be ftented in two-third parts 
" of the land-tax ; becaufe the profit of the trade of Glafgow is much 
" more than double the rent of the houfes.'* The defence was, That 
the convention of the royal burghs has by law power to divide the 
whole quota of cefs payable by the burghs, upon each refpedive burgh 
according to their difcrecion ; and that the magiflrates of each burgh 
have power, according to their difcretion, to flent and proportion the 
cefs upon their inhabitants ; that fuch difcretionary powers cannot be 
challenged before the Court of Sef&on, upon the footing merely of in- 
equality, which would be denying the magiflrates to have difcretion- 
ary powers ; ^d therefore that this declarator cannot be fuflained, un- 
lefs it could be made out that the proceedings of the magiflrates were 
partial and unjufl, of which there is not the leafl appearance in the 
prefcnt cafe. 

Found, That not only the houfes and lands, but likewife the bur- 
gefles, in refped of their trade and manufaAures arc liable in 
payment of the cefs ; and that the magiflrates and their flent- 
maflers ought to rate the fame upon the heritors and burgeffes 
accordingly." 
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^ The magiflrates, during the procefs, apprehending the caufe would 
go againfl them, altered their meafures fo far as to dire<fl the flent- 
maflers appointed for levying the cefs anno 1758, to lay i-4th upon 
the trade, and 3-4ths upon the houfes. But the land-holders confi- 
dering this as ftill an unequal allocation, applied to the Court after 
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obtsiming the foregoing interlocutor, praying that the proportion to 
be paid by each fliould be afcertained. But it was found, ** That it 
** is neither neceflary nor proper for the Court to give mpre particular* 
•* dire(5li6ns to the n^agiftrates of Glafgow for proportioning the cefs 
" betwixt the heritors and other burgeiTes, than what is contained in 
their interlocutor.*' And here it muft be remarked, that admitting 
a power in the magiftrates to allocate the ceft upon thefe two claffes, 
which was but faintly controverted, the interlocutor appears to be 
right ; for, upon that fuppofition, it di4 not appear rational to deprive 
the magiftrates altogether of a difcretionary power, and to fubftityte in 
its place a rate ftridtly proportional, 

But the purfuers, unwilling to be left thus at an uncertainty, ap- 
plied again to the Court, praying that the magiftrates ftxould be obU*- 
ged to fet furth by what proportion they meaned to impofe the cefs of 
the enfuing year j in order that the Court might judge whether the 
proportion to be named by them was, or was not, agreeable tp the 
firft interlocutor. And they urged that this ft;ep was neceflary, ber 
caufe if they were left to a complaint after the cefs was impofed, they 
would always come too late, for the cefs would be levied before the 
complaint could be brought to a final cpnclufion. Put the Court 
probably judging this application to be no better than »n indireft way 
of evading the laft interlocutor, refufed to oblige the magiftrates to 
fpeak out their intentions, leaving them as formerly to their difcre- 
tionary powers. 

As it appears to me, the foregoing judgments of the Court are built 
upon an erroneous foundation. The purfuers did not take up their 
ground properly, but yielded a point that they ought not to have 
yielded, viz. That the magiftrates have a power to levy the cefs, by 
allocating fo much upon one clafs, and fo much upon another. It 
was this conceflion that mifled the Court, as may appear from what 
follows. 

I premife the hiftory of ftent-mafters, who at firft were appointed 
to be chofen by the whole inhabitants of the burgh. See adl 28 1 . pari. 
1597; afterward by adl 2. pari. 1633, they were chofen by the town- 
council. And laftly, by the sl^ of convention 1667, they were chofen 
by the magiftrates. And the like appointment is renewed in the adl 
oif convention 1678, as well as in all the following cefs adls. 

The ftent-maft^rs being thus ehsAedj their duty is laid down in the 
faidaift 28 1* pari. 1597, "^^^ ^^ ^^^^ ^^ inhabitants of the burgh; 
or, ^^ to £et the ftenc upon tb^ burgdies and inhabitants, and to make 
^^ a fienn-^roU thereupon as d£?irs^'' as mor-e clearly ^xprefled in the 
SiSt of conveotioa 1665. ^^ ^^ ^^^ ^^^ down in the faid a6l for 
ftenting is, " That every perfon within burgh ihall be ftcnted and tax- 
ed according to the avail and quantity of his rent, living, goods and 
gear which he hath within burgh.** By the firft is meam the rent 
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of houfes, by the fecoad the profit of trade or of a calling, and the laft 
explains itfelf. 

Thus it appears in general, that from the beginning the method of 
levying the cefs within burgh, has been to tax individuals, and not 
clafles or focieties. Upon this the following queftion naturally occurs, 
What is it that entitles the magiftrates of Glafgow to allocate the land- 
tax, whether equally or unequally, upon houfes and upon trade ? 
They have no fuch power by law. The commiflioners for a fliire have 
furely as extenfive powers as the magiftrates have qua commiffioners 
for a burgh. Yet the former never pretended to afTume the power to 
fplit the cefs betwixt the nobility and gentry, nor to allocate fo much of 
it upon each particular parifh. If the magiftrates of a burgh can, by 
their own arbitrary will, without having any rule, divide the cefs be- 
twixt the proprietors of houfes and thofe who live by commerce, they 
may fubdivide it betwixt the manufaAurers and traders, or order it to 
be laid on by quarters of the town. In a word, the magiftrates can- 
not give any lawful inftruiSlion to the ftent-mafter, other than to make 
a ftent-roU valuing the rents, living, and goods and gear of each indi- 
vidual. Had the matter been fet before the 0)urt in this light, it 
would have left no room for any pretext of difcretionary powers in the 
magiftrates. They have not by law any difcretionary power other 
than what relates to the choice of the ftent-mafters. 

There was a reclaiming petition againft the foregoing interlocutors, 
to which anfwers were given in ; and in the replies the foregoing rea- 
foning was ftated. But it came too late. The majority of the Court 
had taken a bias from the cafe as firft ftated to them ; and according* 
ly the interlocutors were affirmed* 



N^ CXV. ^tb Auguji 1759, 

M'Kenzie of Brat^ M*Kenzie of Fairhurn^ ^c. contra Qjlonel 

John Scot. 

BRIBERY AND CORRUPTION. 

M'Kenzie of Brae, "i^c. brought a complaint before the Court of 
Seffion againft Colonel Scot and others, for giving or receiving 
bribes in the Michaelmas eledion 1758, of magiftrates and councillors 
for the burgh of Dingwall. They let forth, That Colonel Scot, with 
a view to a new parliament, offering himfelf a candidate for the diftriifl 
of burghs, whereof Dingwall is one, began his operations with a pre- 
fent to the town of Dingwall of L. 100 Sterling for building a fteeple, 
upon which he got himfelf named a councillor at the Michaelmas 
eledlion 1757; that in the period betwixt 1757 and 1758, in ordo- to 
fecure that town to himfelf, he began with bribing Provoft Bain, by 
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fubfcribing a letter for an annuity of L. 20 Sterling to him for life, which 
letter being put into the hands of M^Kenzie of Kilcoy, the Colonel's tru- 
ftec, was in eflFedl referving to himfelf a power to pay that annuity or not, 
as Bain fhould behave. Next^ he obtained for Robertfon the town-clerk, a 
commiflion to be clerk to the juftices of peace, having himfelf paid the 
^expence of expeding the commiflion. I'birdly^ with refpedl to two of 
the councillors, he adled more undifguifcdly, by bribing each of them 
with L. 30, and five guineas to each of their wives. And with refpedl 
to one of thefe, Donald Bain, the perfon employed to deliver him the 
money, took from him a bill for the fame, promifing at the fame time, 
that the money would not be exaded, if he Ihould adl for the Colonel's 
intcreft. 

The defenders endeavoured to colour thefe fads, which came clear- 
ly out upon proof, by urging that bribery is a crime, and that no adl 
is to be prefumed criminal if it <:an be afcribed to an honeil motive ; 
that there is no crime in building a fteeple for a burgh ; far lefs in 
fettling a peniion upon a gentleman in decayed circumftances, fuch as 
Bain of TuUoch, who is really reduced to want of bread ; and that as 
to the money given to the two councillors, this was not done by the 
Cblonel, but by M*Kenzie of Kilcoy, who having a fum impreffed in 
ids hands by the Colonel, for defraying what extraordinary expence 
might attend the Michaelmas 1758, thought proper at his own hand 
to beftow fome part in the way mentioned* And, upon the whole, it 
was pleaded, though but faintly, that there being no ftatute againft 
giving money for procuring votes at a Michaelmas eledion in a burgh^ 
the Couit of Seffion have no power to prohibit fuch a commerce, efpe- 
<:ially as it was not proved that any pofitive promife was procured by 
money from any magiftrate or councillor to vote for the Colonel's lift, 
but only money given to procure their good will. 

Upon advifing this caufe, the Judges were unanimous, that bribery 
is an immoral adt, both in him who bribes and in him who is bribed, 
^nd that the Court of Seflion may juftly interpofe againft an adl fo vi- 
cious. But in the reafoning, it was neceflary to clear the following 
points : ift^ What aAs amoimt to a bribe, idly^ How bribery is to be 
proved. And ^dly^ What effedl, when proved, it ought to have upon 
the election of a new fet of magiftrates and councillors in a burgh. 

With refpecSl to ihcj^r/i point, it is of the utmoft confequence in fo- 
ciety that governors, judges, magiftrates, tsfc. be chofen from the opi- 
nion of their worth and fufficiency, without partiality or corrupt vietsrs. 
Hence bribery in fuch ele<flions has the moft pernicious tendency. It 
is a gangrene which muft corrupt the whole body politic, tend to uni- 
verfal depravity of manners, and end in the difTolution of government. 
This gangrene is not to be <:ured by declaring it unlawful to procure 
explicit promifes by money. If its progrefs be ftayed in one part, it 
will break out iri many others. The man who receives the bribe 
knows what is expeded from him, and will reckon himfelf as much 
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bound as if he had granted an explicit promife- Nor is there really 
any difference. For when parties are barred from the opportunity of 
making an agreement, whether in fad or by a ftatute, the nature of 
the tranfadlion, and the avowed intention of the party who gives the 
fum, will infer an obligation equally ftrong with that which is found- 
ed on an explicit agreement. Hence it becomes neceffary to prohibit 
in general every gratuity from a candidate to any of his eledors that 
is intended to influence him in voting, and confequently to abridge 
that freedom and independency 'which every eledlor ought to carry 
with him to an eledlion. It is upon this footing that, at the eledion 
of members to ferve in parliament for the burghs in Scotland, every 
perfon who has a vote is bound to take the following oath, if required: 
That he hath not direcfUy or indiredly, by way of loan or other de- 
vice whatfoevcr, received any fum or fums of money, office, place, 
employment, gratuity, or reward ; or any bond, bill, or note; or any 
promife of any fum or fums of money, office, place, employment, 
or gratuity whatfoever, either by himfelf or any other, to his uie, or 
" benefit, or advantage ; or to the ufe, benefit, or advantage of the 
" burgh of which he is a magiftrate, councillor, or burgefs, in order 
" to give his vote at this eledUon/* This oath, it is true, is not re- 
quired in the prefent cafe. But it is a good authority with re- 
fpe<5l tp the prefent cafe : Becaufe what is confidered as bribery with 
refpedl to the ele(5lion of a member of parUament, cannot be confider- 
ed as innocent with refpedl to the eledlion of a magiftrate or councillor 
in a burgh. 

With refpedl to the proof of bribery, which is xhtficand point, there 
is a general rule with regard to crimes, that the perfon accufed muft 
be prefumed innocent till guilt be proved againft him ; and from this 
rule bribery is not an exception. But then the queftion is. What proof 
is requifite ? A gratuity may be proved, or a promife of a gratuity j but 
the intention of the gratuity or promife is beyond the reach of witnef- 
fes, and yet in this confifts the effence of the crime. What then is to 
be done in this cafe ? It is in vain to depend on the oaths of the per- 
fons bribing or bribed. A man of loofe morals who will commit fuch 
a crime, will not be influenced by an oath to reveal it. The fame rule 
muft be followed here that is followed in all other cafes civil and cri- 
minal, vi%. that cLrcumftances incapable of oral evidence muft reft upon 
prefumption derived from the fadls proved ; and it muft depend upon 
the judge to fay what is the moft probable fuppofition. There cannot 
be a better illuftration than the prefent cafe. Colonel Scot, a candi- 
date for being a member of the approaching parliament, tries what he 
can make of the northern bui^hs, whereof Dingwall is one. Though 
an entire ftranger to every inhabitant of that town, he makes a dona- 
tive to the town, fettles an annuity upon the provoft, obtains a poft 
for the clerk, and gives money to every councillor who will accept of 
it. No man can hefitate about the G>loners intention, nor about the 

intention 
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intention of every perfon connedled ; and Judges are forced to adopt 
the probability, and convert it to a legal prefumption, begaufe there 
are no better means of coming at the truth. One thing is certain, that 
if a candidate were allowed to afcribe to charity, benevolence, or ^vca 
gratitude, every gratuity he beftows on his elei^ors, bribery would pafs 
current without a check. It becomes neceflary, on the contrary, to 
conftrudl every fuch gratuity a bribe, unlefs the contrary be proved. 

If this dodrine require to be fupported by authority, there is a 
ibrong authority at hand. The ad, 2 Geo. 2. cap. 24. " For the more 
** effedlual preventing bribery and corruption in eledling members to 
** ferve in parliament," ena<fls a penalty of L.500, firft upoia thofe 
who take money or other reward by way of gift, loan or other device, 
to give or refufe their vote in any eledlion; and next upon thofe who, 
by any gift or reward, or promife of gift or reward, corrupt or pro- 
cure any man to give his vote at an ele<5lion, or to forbear voting. The 
<][ueftion arifes upon this ftatute, How are the fadls to be proved in or- 
der to inflid the penalty? The plaintiff has no accefs to the defen- 
dant's oath, which is not competent in England in any cafe, civil or 
criminal. It is certainly not fuppofed in the ftatute, that an adhial 
promife mud be qualified to vote as diredled by the perfon who gives 
the bribe. It is fufficient to qlialify in terms of the ftatute, that the 
defendant was influenced by a bribe to give his vote. But fuch influ- 
ence is animi and incapable of being afcertained by oral evidence; and 
therefore muft be afcertained from weighing all circumftances, and 
building a legal prefumption upon them. This is an argument a for^ 
tiari to the prefent cafe ; for if the law countenance a prefumption in 
this cafe, even to inflidl a penalty ; much more where the confequence 
is only to difappoint the effedl of the bribe. 

And this leads to the third point propofed to be confidered, viz. 
What is the legal effedl of bribery in this cafe ? It is clear, in xYitJirJi 
place, that it is not in the power of the Court of Seflion to inflidl a 
penalty independent of the authority of a ftatute. It is clear, in the 
next place, that this matter muft be governed by equity; for the 
common law with refpe(5t to any vote given, confiders only whether 
the perfon was entitled to vote, not by what influence his vote was 
obtained. Now, as utility requires a freedom and independency in 
voting, a court of equity, for that reafbn, will difregard and fet afide 
every vote that is obtained by bribery. For the candidate who is 
guilty of bribery, will not be permitted to benefit himfelf by his crime. 
And the candidate's own vote is fet afide, though not obtained by 
bribery, as a punifliment juftly inflidled upon him for corrupting 
others. 

The Q)uj:t unanimoufly found the bribery and corruption rele- 
" vant and proved; reje(5led the votes of the candidate and of 
*' thofe cornjptcd by him ; and gave full cofts to the plaintifis." 

N^ CLVI. 
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li^CLYL gib Auguft lys^- 

^*K£NZi£ of Brae^ M'Kenzie of Fairiurn^ l^c. contra Colonel Johw 

Scot. 

BURGH-ROYAL. 

IN a complaint, M'Kcnzie of Brae and others againft Colonel John 
Scot and others, concluding, that the Michaelmas eleftion 1758^ 
of the magiftrates and town-council of the burgh of Dingwall fhould 
^be voided, upon the head of bribery and corruption, the following 
point occurred. By the fett of the burgh of Dingwall, it is directed, 
** That there fhall be two at lead of the council changed every year." 
'The faft was, that four of the old council were thrown out, and four 
new councillors brought in by Colonel Scot and his adherents, and 
that the oppofite party, being four in number, fatisficd themfelves 
with protefting againft this meafure, without chuilng any new coun- 
cillors on their part. Of the feven who were for the new councillors. 
Colonel Scot was difqualified by being a briber, and three others few: 
l)eing bribed ; by which means they were reduced to be the minority. 
The eledlion therefore of the four new councillors was declared void ; 
and the queftion occurred. What muft be the confequence; and in par- 
ticular, whether the eledlion muft be voided altogether ? in which cafe 
the corporation was tiiffolved as being without a magiftracy, unlefs the 
^ng were pleafed to renew the incorporation. The argument for a 
total diflblution, was foimded on the before mentioned claufe in the 
fett, requiring a change of at leaft two councillors every year, and 
confequently that there could be no council unlefs this was done. 

But in anfwer it occurred, Jirjl^ That it is not the intention of the 
fett to require this change abfolutely in all events. For, what if two 
councillors cannot be found to accept the office ? Muft the corpora- 
tion diffolve in that cafe ? By no means. The found fenfe of the fett 
is only that where there are candidates, two of the councillors muft be 
changed. And all that is intended by the (ett is to fumifh an objec- 
tion againft the eledlion, if a change be not made in that <;afc. 

In the next place, the prefent cafe is a cafus incogitatus about which 
there is nothing provided in the fett. For here a compliance with 
•the fett was intended, and four new councillors chofen in place of four 
that were to be difmilTed. But it liappens that die four new council- 
lors are illegally chofen, by which their ele<ftion is voided. The fett 
direds nothing with refped to a cafe of this nature. It is left to be 
fupplied by a court of equity. And the only queftion is. In what man- 
ner this defedl is to be fupplied, whether by diredking the imperfcd 
Council that now fubfifts to proceed immediately to fill up the vacan- 
cies, or to delay t'dl the next Michaelmas eleiftion ? The fett, it is 

trae^ 
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true, talks of no eledion except at Michaelmas. But then the fett is 
contrived for eledlions in their common courfe, and not for an extraor- 
dinary event like the prefent. Therefore the term of Micliaelmas fpe- 
•cified in the fett ought to iiave no influence in the prefent queftion. 
And as expediency requires that the town-council be compleated as 
foon as poffiblc, there can be no good reafon for a delay, feeing there 
is no legal obftrudlion againft proceeding forthwith to comglete the e- 
kiflion. What if a man be brought into a town-council who is after- 
ward found incapable ; a Papift for example ? Such miftake will not 
void the cledlion. The Court of Seflion, as a Court of equity, will in- 
terpofc its nobile t^cium and appoint a day for compleating the elec- 
tion. 

The Court notwithflanding declared the election totally void, and 
refufed to fuftain the imperfed: eledlion made by the plaintiffs. 

It was generally agreed, that an imperfei^ elec^on is not void ; but 
that if by any chance the eledlion become imperfedl, it may be fup- 
plied, as in the example above given, where a Papift happens by mif- 
take to be chofen a magiftrate or councillor. But the Court thought it 
was afluming too much power to name a day for compleating an elec«- 
tion, which was begun indeed on the regular day, but not finifhed or 
compleated. And here the plaintifis, inftead of proceeding to name 
new councillors on their part, flopped fhort, and fatisfied themfelves 
with protefting againft the eledlion of the coimcillors named by their 
antagonifts. 2dfy^ They were guilty of a ftill greater blunder, which 
was to choofe for a baiUe Colin M*Kenzie, not a member of the coun- 
cil, but only one of the four brought in by Colonel Scot, who were 
all fet afide as unduly eledled. And confequently, the nomination of 
him as bailie muft alfo be fet afide, fince he was not a member of the 
town-council. So here the eledtion made by the plaintifis was im- 
perfe<5l even as to the magiftrates, who are neceflary for the ordinary 
government of the town, and therefore indifpenfible. It was con- 
cluded that an eledHon fo imperfed muft be void, fo as to make room 
for a poU-eledien* 



1N^ CLVIL mji November 1 759. 

jAttss Knox c^mtra Irvine and Forsyth. 

P A 5 S I V E T I T L E- 
Heir^apparent three Years in Pojfeffion. 

BY the death of Sarah Irvine, proprietrix of the land of Kirkconnel, 
her Surviving hufband William Knox was entitled to the curtefy, 
Dodor Knox the heir^apparent was allowed by his father to pofFefs the 
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bulk of the land, by levying rents and giving tacks in quality of he- 
ritable proprietor, afluming that defignation in every one of his deeds. 
Particularly, he fet a tack of certain houfes and yards in the town of 
Ecclefcchan, to Robert Irvine and Thomas Forfyth, to endjjre for 
1260 years. The doflor having died in apparency, his lifter Janet 
Knox the next heir, was infeft uppj[i a precept of dqre coti/iat from the 
fuperior. She brought a reductian of the tack as granted a non bahntc 
potejlatem^ infifting, that {he was AOt bound by her brotlj.fr s dpeds, 
though he was more than three years in poffeffion ; becauf? he was 
excluded by the curtcfy, and therefore could np.t poflefs ^s heir-appa- 
rent, but only in the father's rights It wa? anfwered, That the curtefy 
cannot take place unlefs it be claimed ; and that it was not claimed is 
evident from the following circuijnftance, that the fon poflefled as he- 
ritable proprietor ; and that this pofleffion muft fubjeft Jane^ the next; 
heir to his onerous deeds, yxv^h Janet ^ill Mng evidence that the 
fon's title of poflefEon was derivijd from hjs ^ther claiming ^h? cur^ 
tefy. The Court repelled the defence upon th? curtefy ; founds 
" That Doctor Knox pofleffed as heir-apparent j ^nd, tl^erefore, af- 
** foilzied from the reduiftion." 



N° CLYJII. 21/ November 1759. 

William Andrew c^ntrq Andrew S^he and Co. 

BILL OF EXCHANGE. 

ANDREW Syme and Co. merchants in OfeigPWi (lid, i^ Mis^y 1755, 
draw a bill \)pon John and Robert Duplgp^^ qoterch^i^t; in Rot- 
terdam, for 600 guilders, payable at 21 days fight tq Tl^OPWS Hftplpirk 
or order. William Andrew, ihipmafter in Crav^furd'^-^ykej ^ whom 
this bill was indorfed for yaloie, preiented ^h? fe?ftf for ?ieceptanc? 
19th June 1755, and it was accepted accordingly. Pm i^t Puq^lops 
having become bankrupt before the term of payment, William An- 
drew the indorfee infifted in a procefs of recourfe againft the drawers. 
They put their defence upon the want of due negociation, infifting, 
that by the courfe of the poft the bill might have been prefented three 
or four weeks fooner than was done, in which cafe it would have been 
payable, and probably paid before the bankruptcy of the acceptors ; 
and, therefore, that as the purfuer had failed in due negociation, his 
claim of recourfe ought not to be fuftained. 

It was alledged for the purfuer, that when \^ got this bill indorfed 
to him by Hopkirk, being about to fail from Clyde to Holland, he re- 
folved to carry the bill along with him to fave commiflion and agent- 
fees ; and that if in this ftep there was no imprudent or unneceilaiy 
delay, there can lie no objeAion againft the following ftep& of the ne-^ 

gociation. 
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gociation, t^caufe the bill was prefeated for acceptance witTiout loft of 
time after he lauded in Holland. Thefe faAs premifed, he urged in 
poii^t pf law, that when a bill is drawn on fight, or £0 many days af- 
ter fight, the holder has a difcretipnary jK)wer to prefent the bill ioon^f 
or later, a^ his exigencies require ; that it is npt fuppofable he will lie 
put of his money longer than h neceiTary ; and that the delay of pre^ 
ibnting h favourable to the drawer, whp cannot be debited with the 
money till hi$ bill is prefented* In genial, it was urged to be a rule 
>n law, that a bill drawn on fight requires not the fame rigorous ne^ 
gociation with a bill payable oa * day certain; and that recoude has 
been fuftained though the bill wft$ prefented later than what might 
l^aye been done. 7th February 1753, Gordon conira Inneg. 
Recourfe accoridingly was givw.'* 



cc 



N°CUX. Jib V(cmkri7S9' 

Marion Wu.jph (9»fra Ai-EXAjiDifR Fai,concr. 

PERSONAL AND TRANSMISSIBLE. 

IN the year 1742, Alexander Falconer, tpyrn-clerk of Lauder, obtain^ 
ed a commiflion from hb Majefty to be keeper of the regifler of 
iti&a^ and revedions for the town of Lauder, bailiery of Lauderdale, 
and ihanSdom of Berwick, with the fees and emolumenta thereof. 
Thfi commiffioa is for life, and empowers Alexander Falconer tq ap- 
pouic a depute or deputes to aiEi for him* 

His creditor Marion Wilfon railed a proc«f» of adjudication in order 
to »ffc(ft this lifercnt-oflice. And it wap urged for her, that all offices 
of profit are adjudgeable, liferent-oflSc?* as well as what are heredi^ 
tary. The defender admitted, that any fubje«a dcfcendible to heirs is 
to ha tinderftood patrimonial j and, therefore, in its nature is attach" 
able by legal execution. Bu? he contended, that a liferent-office is of 
the nature of a truft, implying a diUSus perfona^ that it cannot be 
transferred by will, and therefore is not adjudgeable. This is the rea- 
fon why the office of a Judge of the Court of Seffion is not adjudge- 
able; and the fame rcafoning is applicable to the office of keeper of 
the regtfter of feifins. The Ckjurt refufed to fuftain the adjudi- 
cation. 

This decifion deftrves fcarce to be confidered as an authority. The 
point was but fvper^iajly handled by the purfuer, and the Ck>urt took 
up with the topics that were fet before them, without piercing to the 
founda^on. It feems clear, that the office itfelf is not adjudgeable. It 
was certainly not in the power of the Court of Seflion, by means of an 
adjudication or by any means, to forfeit Falconer of his o£ke, and in 
his ftead to name Marion Wilfon keeper of the regifter of feifins. 

This 
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This power is inherent in the crown, and does not belong to the Coiirt 
of Seflion. Next, To transfer the office to the creditor, is repugnant 
to the very nature of an adjudication, confidered as a fecurity only, 
which is the cafe during the legal. A fecurity upon land may be 
granted voluntarily in order to jevy the rents j and the fame fecurity 
may be eftabliflied by adjudication. But fuppofing a liferent-office to 
be alienable by will, fo as to put the difponee in the plitce of the dif- 
poner, we can form no idea of a fecurity granted upon an office ; for 
the right to an office is in its nature indiviiible, and cannot be fplit 
into parts like a right to lands, of which one may enjoy the property, 
and another a real fecurity ; and for that reafon, a fecurity upon an 
office cannot be eftabifhed, whether by confent or by authority of a 
judge. But as there is nothing in law to bar a voluntary conveyance 
of the emoluments of an office in fecurity and payment of debt, as 
little is th«-e to bar an adjudication of thefc emoluments. This leads 
to the true ftate of the matter in debate. And the queftion ought to 
be, not whether the office be adjudgeable ? but whether the emolu- 
ments be adjudgeable ? When the cafe is confidered in this light, all 
<lifficulties vanifli. The jus mariti as far as perfonal, confidered as the 
authority a man has over his wife, is certainly not adjudgeable. But 
the emoluments of theyW mariti may be adjudged. Precifely in the 
fame manner, the office of keeper of the regifter of feifins being per- 
fonal, is not adjudgeable. But the emoluments of that office may be 
adjudged. And if fuch adjudication be competent, it follows, that 
the depute, inftead of accounting to Mr Falconer for the emoluments, 
mud account to the adjudger. Poffibly no depute may be named ; 
but, in that cafe, it is Mr Falconer's duty to nam^ a depute with confent 
of the adjudger. And if Falconer refufe to do this ad of juftice to his 
creditor, it becomes the duty of the Court of Seffion in his place to 
name a depute. To conclude, it appears to me that wherever there is 
power of deputation, the emoluments may be adjudged however per- 
fonal the office may be. Otherways where there is no power of depu- 
tation, which is the cafe of the fupceme Judges. 



N^ CLX. v.otb February 176a 

John Russel, Truftfee for William Belchier, contra The perfonal Cre- 
ditors of the deceaft John Hamilton oi Grange. 

C R E D I T O R S OF a D E T U N C T. 

JOhn Hamilton, heir-apparent of the eftate of Grahge, did, upon 
the a<ft of parliament 1695, bring a procefs of fale of his predecef- 
for's eftate in July 1744. The aA of roup was pronounced February 
1748 J and the land being expofed to fale July 1750, William Beichier 

merchant 
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merchant ia London was preferred, as higheft offerer, at the price of 
L. 62,200 Scots* 

During the dependence of this falc, Belchier having advanced feveral 
confiderable fums to Hamilton, knowing him to be heir-apparent only, 
did, after purchafing the eftate, convey his debts to a truftce, who ha- 
ving arrefted in the hands of Mr Belchier as debtor in the price, pro- 
duced his intereft in the ranking of the creditors, and craved to be 
ranked upon his arreftment. 

This point was confidered firft independent of the arreflment. And 
it occurred, that when the predeceffor's eftate is fold by the heir-appa^ 
rent, the price comes in place of the land, and no creditor can claim 
the price but he who has a claim to the land. The perfonal creditors 
of the anceftor can claim, becaufe the land is fold for their behoof as 
well as for behoof of the real creditors. But the perfonal creditors of 
the heir-apparent have no claim to the price, becaufe the eftate did not 
belong to their debtor. It is true that a method is prefcribed by law, 
impowering the creditors of an heir-apparent to charge the debtor to 
enter heir, which will entitle them to .adjudge the eftate for their pay- 
ment. But this method is impradticable after the eftate is fold ; for it 
would be abfurd to charge the heir to enter to an eftate which is no 
longer in bar edit ate jacente^ Nor can the creditors of the heir-apparent 
avail themfelves of the a<fl 1695, fuppofing their debtor to have been 
three years in poffeifion. For, in the Jirft place, that adt is not made 
for behoof of thofe who deal with the heir-apparent qua fuch. And, in 
the next place, it gives not to the heir's creditors any claim to the land, 
making only a paffive title againft the next heir pafling by. 

The Court next took under confideration the arreftment, with refpedl 
to which there was no diflEculty. The arreftment of the price in the 
purchafcr's hand cannot, from the nature of it, be extended farther 
than the intereft that John Hamilton the common debtor has in the 
price. Now his intereft is as heir-apparent only, which is nofhing but 
the furplus, after all his anceftor's creditors are paid. And therefore^ 

this arreftment cannot be brought in competition with any of thefc 

* 

creditors. 

" The creditors of the anceftor were accordingly preferred." 

N^ CLXI. 22^/ February 1 760. 

Tennent and Frazer contra Tennent of Wejierinch. 
REMOVING. 

JEan Tennent, poffeffed of a liferent-tack of lands, having died 
in December 1755, the proprietor, without warning her heirs to 
remove, entered at fhort-hand into the poGTeffion, which produced a 
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proccfs againft him at the inflance of the heirs, concluding that they 
were entitled to continue the poffeflion until they were removed by 
due courfe of law ; and alfo concluding damages againft the proprietor 
for his violent intrufion into the land. 

The Lprd Ordinary having found, that the purfuers could not be 
lawfully removed from the pofTeilion without a previous warning ; 
and having, therefore, found the defender liable in damages, the 
Court, upon a reclaiming petition, altered the interlocutor, and affoil- 
zied from the procefs. Jean Tennent could have no heir in a life- 
rent-tack. Her tack ended with herfelf, and no perfon but the pro- 
prietor was entitled to apprehend the poffeflion. There could be no 
occafion to warn Jean's heirs, if they had no title to poffefs. They 
could not even claim any part of the crop, becaufe all the com was 
fown after Jean's death. 

N^ CLXIL 2'jtb February 1760. 

The Earl of March contra Sir Thomas Kennedy. 

TAILZIE. 

THE Earl of Caflils, anno 1698, entailed his eftate with prohibitive, 
irritant and refolutive claufes, to the heirs of entail therein men- 
tioned, which all failing, " to the heirs or aflignees whatfoever of 
f " John Lord Kennedy his fon." The entailer's grandfon, John Earl 

of Caflils, furvived all the other heirs of entail ; and as he had long 
lived in a married ftate without iflue, and forefeeing that failing his 
own ifliie, the eftate would defcend to the heirs whatfomever of his 
father Lord Kennedy, who were heirs-portioners. not bound by the 
claufes of the entail, nor bound to reprefent the family, by which means 
his eftate would have fplit into parts, and the memory of his family be 
loft, he, when he was drawing towards his end, and had loft all hopes 
of iffue, made an addition to his grandfather's entail in the very fpirit 
and intendment of it, calling to the fucceffion Sir Thomas Kennedy 
his heir-male, obliging him to reprefent the family of Caflils, and fub- 
jecfling him to all the claufes prohibitory, irritant and refolutive, con- 
tained in the original entail. 

After his death, the Earl of March, one of the heirs-portioners cal- 
led to the fucceflion as heir whatfoever, brought a redu6lion of the faid 
fettlement to Sir Thomas Kennedy, infifting that the Earl of Caflils 
the maker being an heir of entail was prohibited from adVs of aliena- 
tion. It was anfwered for Sir Thomas, That the heirs whatfomever, 
being put upon the fame footing with voluntary aflignees^ were evi- 
dently added with no other view, but to prevent the eftate from falling 
to the fiflc as ultimus bares ; that the claufes in the entail were not con- 
trived for their benefit, but for the benefit of the heirs of entail, in 
~ order 
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order that each of them might enjoy the eftate; that it could never 
be the intention of the entailer to limit any of his heirs of entail for 
the benefit of the heirs whatfomever, who themfelves were not to be 
limited ; and Iq/ilyy that the deed challenged, fo far from being con- 
tradidlory to the will of the donor, is done in the very fpirit of the 
original entail, and purfues.moft accurately the views and purpofes of 
the entailer. 

" The defender accordingly was affoilzied from the redudlion.'* 



N^ CLXIIL 5/i& March 1760. 

Jean Lockhart contra Dr Archibald Hamilton. 

WRIT. 

MARGARET PRINGLE, anno 1717, cxecutcd a difpofition of fome 
tenements near the Brifto*port of Edinburgh, to Margaret Mon- 
teith her daughter in liferent, and to William Hamilton, Margaret 
Monteith's eldeft fon in fee, and to his heirs and fucceflbrs. This dif- 
pofition contains procuratory and precept; and a feifin upon the 
precept was produced in procefs, bearing date ift Auguft 171 7, in fa- 
vour of Margaret in liferent, and her fon WilUam in fee. 

WilHam Hamilton the fiar having gone to the Weft Indies with the 
feifin in his pocket, and having died there without iflue anno 1742, the 
fucceilion devolved upon Thomas Hamilton his immediate younger 
brother, who finding Margaret Pringle's difpofition without any feifin 
upon it, as far as appeared, made up titles as heir to his brother Wil- 
liam by a general fervice, and made a gratuitous difpofition of all his 
effeifls, including the fubje(ft3 contained in Margaret Pringle's difpofi- 
tion, to his wife Jean Lockhart. 

Thomas Hamilton having died in the 1744, alfo without iflue, the 
fucceflion again opened to Dr Archibald Hamilton the next brother; 
and the feifin in favours of William being now difcovered, he made up 
titles accordingly as his heir, pafling by Thomas, who, as faid above, 
was never infeft. 

Jean Lockhart unwilling to give up her right, enquired into the hif- 
tory of William's feifin, which was her only obftacle. Examining 
Margaret Pringle's difpofition in the record, a notandum was difcover- 
ed on the back of it in the following words: " ift March 171 7, Be- 
** twixt one and two afternoon, feifin given by Walter Ferrier within 
*' defigned, bailie in that part, to Margaret Monteith in liferent, and 
** William Hamilton in fee. WitneflTes John Reid and William de- 
fend writers in Edinburgh, James Cunningham freeman weaver in 
Portfburgh, and John Gouts ftocking-weaver in Brifto. Whereup- 
on inftruments taken in the hands of William Chalmer notary-pu- 

*' blic." 



A I 



224 DECISIONSOFTHE 

** blic." As this notandum gave fatisfadlory evidence that a feifin 
was taken on the i ft of March, Jean Lockhart's doer upon fearching 
the record, found the feifin above-mentioned, dated ift of Auguft 
17 1 7, in every article agreeable to the faid notandum, the date only 
excepted. And as there was fome flight appearance of a manufadlure 
upon the word Augufi ih the feifin, it was conjedlured, that this was 
the fame feifin which was defa£lo taken on the ift of March, and that 
being negleded to be recorded within the 60 days, the notary, to co- 
ver his own negledl, had falfified the date, by turning March into Au-- 
gujij in order to qualify it for being recorded. 

Upon this difcovcry, Jean Lockhart brought a procefs againft the 
above-mentioned Dr Archibald Hamilton, letting forth, ** That the 
" feifin to Margaret Monteith in liferent, and William Hamilton in 
" fee, is of a falf? date, the word Augujl being fuperinduced in place 
** of the word March; and concluding, that the titles made up by the 
" defender are improper, and that (he has the only good right to the 
** fubjedls under controverfy, as difponee from her hufband, who was 
" /// titulo by his general fervice to his brother William.'* The Court 
ftruck with the danger of falfifying folemn writs, cfpccially the title- 
deeds of land, pronounced at firft the following interlocutor : ** Find, 
^' that the feifin in queftion is vitiated and falfified in its date, and is 
" therefore void and null." 

This was an unexpedled ftroke upon the Dodlor, who was thereby 
cut out of his property by voiding his predeceflbrs feifin after it had 
flood unchallenged more than 40 years. And it was not a little alarm- 
ing to every difinterefted byftander, as it tended evidently to weaken 
the fecurity of our land purchafers ; for againft fuch latent defeats the 
record can give no fecurity. And accordingly when the matter was 
again brought before the Court, the interlocutor was altered, and Dr 
Hamilton's title fuftained to carry the property. The grounds upon 
which this laft interlocutor proceeded were as follow: In t\ic [fir/l 
place, it does not appear that there was any falfehood. For admitting 
feifin to have been taken 1 ft March, and the fame inftrument extend- 
ed upon it that we now fee, it is poffible that feifin might have been 
taken over again ift of Auguft by the fame notary and before the fame 
witneflTes ; upon which fuppofition the former inftrument would an- 
fwer, obliterating only the word Marcb^ and fuperinducing the word 
Augujl. And it was urged, that the law converts this fuppofition in- 
to a reality, becaufe what ought to have been done will always be 
prefumed to be done. 2dly^ Suppofing a falfehood, it follows not 
that William Hamilton had any hand in it. It is more natural to fup- 
pofe, that the falfehood was committed by his doer, to hide his omif- 
fion of recording within the 60 days. 3//^, Suppofing William Ha- 
milton guilty, his fuppofed guilt can have no confequence in a civil 
court, but to bar him from taking any benefit by the vitiation. Now 
as by the fuppofition the vitiation of the date was to entitle the feifin 
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to be put upon record, all that can follow is to hold the feifin as not 
recorded; which will not hurt the Dodlorj becaufe a feifin, though not 
recorded, is a good title of property, and requires a fpecial fervice in 
the heir. 4/0, It is a point not controverted, that William Hamilton 
was regularly infeft upon the ift of March ; and if fo, the property of 
the tenements was regularly vefted in him. Nomi, laying the greateft 
weight upon the falfehood he afterwards committed according to the 
prefent fuppofition ; this mala praxis^ could not forfeit him of his pro- 
perty ipfofaSo. A forfeiting procefs furely was neceflary. And as his 
right was not challenged during his life, he died proprietor, and his 
heir muft conne(fl with him by a fpecial fervice or a precept of dare. 
His brother Thomas, therefore, who only had a general fervice, died 
in apparency ; and the gratuitous difpofition made by him, is ineffec- 
tual as a non babente poteftatem. 

As the chief inilrudlion that can be got from this deciiion concerns 
the vitiation of writs in appearance legally completed, I take this op- 
portunity to illuftrate a dodbrine of fome importance. It is laid down 
in the Doctor's rcafoning, that in a civil court the vitiation of a writ 
cannot produce any further effed than to deprive the wrong doer of 
the benefit he propofed to himfelf by the vitiation. This propofition, 
for the reafons afilgned by the Do(5lor, appears to hold true univerfally 
at common law. And it alfo holds true in equity, where, as in the 
prefent cafe, a right, once fairly eftabliflied, cannot be taken out of the 
way otherwife than by a redudlion. For it is not in the power of a^ 
Court of equity, more than of a civil court of common law, to forfeit 
a man of his. right becaufe of any tranfgreiBon. But in a matter of 
^obligation, which requires to be made effedhial by a procefs, a Court 
. of equity can and ought to extend its powers further. Thus, a bond 
which was made the foundation of a procefs for payment, being found 
vitiated in the fum by fuperindu6lion of pounds for merks, was refu- 
fed to be fuftained even for the original fum, 26th November 1725, 
M'Dowal of Garthland contra Kennedy of Glenour. For a Court of 
equity may juftly refufe its interpofition for making a bond effedual 
to a purfuer who has falfified the fame, leaving it upon the debtor's 
confcience to pay what is juftly due. And the like decifion was given 
loth of February 1636, Edmonton ro/r/r^ Syme, with refpedl to a bond 
antedated in order to favc it from inhibition ; for the Court denied 
adlion upon this bond. 
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N^ CLXIV. 2^tb June 1760. 

Hog contra Tennent. 

JURISDICTION. 

BY the adl 81, parL 1503, jurifdidion is beftowed upoa the confer- 
vator to determine differences betwixt merchant and merchant 
beyond feas, who muft aflume fix of the mod knowing merchants to 
judge with him, at lead four if more cannot be had. And our mer- 
chants abroad are difcharged to bring their fuits before any other 
judge beyond fea under a penalty. In the 1697 ^^^ ^^ ftaple-con- 
tracfl made betwixt the convention of royal burghs and the magiftrates 
of Campvere, which was ratified by their refpedlive Sovereigns. By 
the fourth article of this contra<5l it is provided, ^* That the Lord 
** Confervator, in all cafes civil or criminal, fhall exercife jurifdiftion 
over the perfons and goods of thofe who belong to the Scots ftaple, 
and who refide within the town of Campvere or freedom thereof." 
Then follows a claufe by which the judges of the town of Campvere 
are exprefsly barred from judging in any queftion civil or criminal be- 
tween thofe of the Scotch nation, declaring that in all fuch queftions 
the court of the confervator Ihall have an exclufive jurifdidlion with- 
out appeal. 

Robert Hog, a Scotch merchant in Campvere, having brought a 
procefs before the Court of Seflion againft Smart Tcnnent, another 
Scotch merchant there, for payment or the balance of an accompt ; the 
defender infifted in a declinator of the Court of Seflion, pleading that 
by the adl of parliament and ftaple-contradl above mentioned, the con- 
fervator's jurifdidlion was made exclufive of the courts in this country 
as well as foreign courts. And in fupport of this declinator, a judg- 
ment was urged, given in the 1 749, betwixt Couts and Ramfay, where 
a bill of advocation from the confervator's court was unanimoufly re- 
fufed as incompetent. 

Anfwered, That the ftatute and contradl referred to have no other 
view than to exclude foreign courts ; and there is not a word in either 
of them that can import an exclufion of the Court of Seflion. ' The 
confervator*s court, it is true, is exclufive of the courts of this country 
with refpedl to matters criminal, not by the authority of the ftatute or 
contrail, but by the conftitution of the Court of Jufliciary, which has 
no jurifdidlion in crimes perpeti:ated abroad. But with refpedl to all 
civil matters betwixt Scotchmen, wherever tranfacfled, the Court of 
Seflion has a jurifdi(flion; and the party againft whom the procefs is 
brought, if out of the kingdom^ can be fummoned at the mercat- 
crofs of Edinburgh, pier and fliore of Leith, So far indeed it is true, 
that the Court of Seflion, though a fupreme Court, has no authority 

over 
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over the confervator's court, becaufe it has no authority over any fo- 
reign court ; and, therefore, a bill of advocation from the confer- 
vator's court was juftly refufed. For the fanw reafon, the decrees of 
our judges in the colonies cannot be reviewed by any ordinary court 
in Britain. The appeal mull be to the king and council ; to which 
Court an appeal will alfo lie of any decree pronounced by the confer- 
vator. But this concludes nothing againft an original procefs brought 
before the Court of Seffion* 

" The Lords repelled the declinator." 

N^CLXV. %tbJulyi^6o. 

William, James, Patrick, and Henry Hendersons contra Credi- 
tors of Francis Henderson. 

FACULTY. 

J Ames Henderson, in the contrad of marriage of his cldcft fon, 
difponed to him the land of Grange, ** Referving to himfelf power 
" smd faculty at any tune of his life, even in articulo mortis^ to burden 
" and affeifl the faid lands with the fum of 8000 merks to any perfon 
" he fhould think fit." The faid James Henderfon, in his latter will 
and teftament, legated the faid 8000 merks to his three younger fons ; 
and appointed the fame to be uplifted and paid at the firft term of 
Whitfunday or Martinmas following his death. 

In a ranking of the creditors of the eldeft fon, preference was claim- 
ed' by the three younger fons for payment of their legacy. And the 
Court being of opinion, that, in the difpofition by James Henderfon 
to his eldeft fon, the property was referved to the extent of 8000 merks, 
they for that reafon preferred (he youngex* children. 

N^CLXVI, i6tb July i^6o. 

David Miller contra Inglis. 

SUBSTITUTE and CONDITIONAL INSTITUTE. 

JOhn Chalmers difponed his eftate to his nephew, with the burden 
of certain legacies, one in particular of J50 merks to Ifobel Inglis, 
wife of David Miller, her heirs, executors, or aflignees, payable year 
and day after his death, with intereft after the term of payment. Ifo- 
bel died before the teftator, leaving a fon Richard Miller, who furvi- 
ved the teftator, but died without making up any title to the legacy. 
His father David Miller, having confirmed himfelf executor to his fon, 
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and having inferted the faid legacy in the inventory, brought a pro- 
cefs for payment of the faid legacy. The nephew of John Chalmers, 
who, as faid above, was burdened with the legacy, objeded, That as 
Ifobel predeceafed the teftator, the legacy was never due. It was found. 
That the legacy having been made to Ifobel, her heirs, executors, or 
affignees, did not fall by her predeceafing the teftator, but became 
due to Richard Miller her fon as a conditional inftitute, and confe- 
quently to David Miller, confirmed eMCutor to his fon." 



NO CLXVII. 30/A July 1760. 

Next in Kin of Isobel Watt contra Isobel Jervie. 

IMPLIED CONDITION. 

IN the contra(5l of marriage betwixt William Watt and Ifobel Jervie, 
fhe was provided to an annuity of 200 merks, and the children to 
6000 merks. William Watt, fome^years after his marriage, having no 
children, made a fettlement of the whole effedls, heritable and move- 
able, which fhould belong to him the time of his death, upon his wife 
Ifobel, but referving a power to alter. At the death of William Watt, 
which happened about feveri months after, his wife was near her time. 
She produced a female child, who lived but a very few months. The 
next in kin of the infant, believing that the fettlement in favour of 
the relidl was tpfo faSo voided by the exiftence of the child, brought 
a procefs againft Ifobel Jervie to account to them for her hufband's 
moveables. Ifobel Jervie was aflbilzied upon the following groxmd. 
The fettlement in her favour is effedhial at common law. It was even 
efFedlual at common law againft the pofthumous child ; and that child 
had no relief againft it but in a court of .equity. But a court of equity 
never declares void what is good by the common law. It only gives 
relief againft fuch a deed as far as necefTary to fulfil the rules of jufticc 
Applying this principle ta the prefent cafe, it is in the \Ji place uncertain 
whether the granter might not intend that the fettlement fhould be effec- 
tual, even upon the fuppofition of a poftiiumous child. He muft have 
known his ^\i€% pregnancy, as in fa(5l Ihe was delivered no later than 
five weeks after his death. He had an opportunity to make an altera- 
tion ; and fince he did not alter, it has a ftrong appearance that he did 
not intend to alter ^do^ It is not likely at any rate, that he intended 
an alteration in the cafe which happened of the child's living but a 
few months j for in that cafe the child was not in any degree hurt by 
the fettlement. 3//(?, Suppofing an intention to alter in that cafe, yet 
this fuppofed intention could not have the effed to void the fettlement 
ipfojure. It could only have^ the effed to privilege the child in equity, 
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to bring a redudlion of the fettlement j and as this was never attempt- 
ed, the fettlement mud Hand good. 



N^ CLXVIIL Stb AuguJI 1 760. 

Sir. William Maxwell of MonrictK contra Mr Charles Murray. 

PACTUM I L L I C iru M. 

SIR William Maxwell of Monrieth, in his minority, granted bond to 
Charles Murray of Stenhope, acknowledging the receipt " of a 
•* large diamond ring, with a fine pidlure ring, in value upward of 
** L. 40 Sterling ; and obliging"himfelf to pay to the faid Charles Mur- 
ray for thefe rings 150 guineas at the firft term after his marriage or 
death, which of thefe terms ihould firft happen, with the intereft 
after the term of payment." And three years after he became major, 
he granted a formal ratification of the fame. 

Sir William^in the year 1760, brought a reduiSlion of this bond, up- 
on the following grounds: imoy That it was z,JponJio ludicra^ and in 
«lFedt a game-debt, ido^ That the bargain was ufurious, an exorbi- 
tant advantage being taken of him under colour of the uncertainty of 
the terms of payment. And therefore, that it ought not in equity to 
be fuftained for more than the value as eftimated by the parties, vi%. 
L. 40 and intereft. Anfwered to rihtjirfi^ That this is obvioufly a com- 
mercial bargain, and by no means ^J^onjio ludicra. Here is a merx et 
prettum both afcertained. The quantity of the price is indeed made to 
depend upon future events ; ' but no lawyer fays that this is an objecflion 
to any bargain. Even bargains of pure chance are indulged in com- 
mercial dealings, witnefs a jaSus retis mentioned by all the Roman 
lawyers. Upon that foujadation ftand policies of infurance, bottomry 
contradls, xht pecunia trajcSlitia^ and thoufand others which daily occur 
in commerce. To thtjicond it was anfwered. That this cafe muft be 
tliftinguiflied from extortion, where a young heir or any man pinched 
for want of money, muft have it at any rate, and where the lender, 
taking advantage of the borrower's neceflity, impofes upon him hard 
and rigorous conditions. This is not the prefent cafe. Sir William was 
under no neceflity to have the rings ; nor was he in circumftances to 
put it in any man's power to opprefs him with rigorous conditions. 
The terms of the bargain were altogether volimtary on his part ; and 
Aippofing them unequal, that circimiftance is not relevant to void a 
lawful bargain. But they were not unequal. Sir William is poflefled of 
an entailed eftate ; and his creditors cannot draw a fhilling but what 
they make effedlual during his life. The defender in particular could 
have no hopes of his payment but by Sir William's marriage, which is 
one of the terms of payment of the bond* And even though Sir Wil- 
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Ham is married, yet if he dies foon the defender his little hopes of his 
money. He does not expedl to recover even the L«4o to which ^e 
rights were eftimated. 

" The reafons of redudion were repelled^ and the defender was 
" aflbilzied." 



N^ CLXIX. ^d December 1 760. 

John Miller of Milbeugb contra Alexander Corse. 

T H I R L A G E. 

AN heritor who was fubjedled in a thirlage to a neighbouring mill, 
ere(5led a mijl upon I>is own ground ; and though the mill was 
chiefly intended for flieiling barley, yet it was fo conftrudled as to be 
alfo capable of grinding Q9Xs »nd peafe. The proprietor of that i^dgh- 
bouring mill, founding upon a do(flriAe inculcated in our law-boolq;, 
that an heritor who is thirled cannot build a piill upon his pwn 
ground, entered a coQiplaint before the IheriflF, conclgding that the 
niill ihpuld be dei^oliihed; or at leaft that the machinery ihould be (b 
altered »s to be inq^pable of any Qther operation but that of iheilii^g 
barjey; This caufe beijig advocated to the Court of Seflion^ the firft 
interlocutor was, " That the defender was not obliged to deftroy 
" any p^rt of the machinery of his i^ill ; but that he muft find cau* 
** tioa to the pwrfuer nflt to grind any pats or peafe growing lyithii^ 
" the thirle, under the penalty of L. 100 3cots totics quqtiesr In a re- 
claipiing petition againft this interlocutor, ftveral of the Judges ftre- 
nuoufly efpoufed the caufe of liberty. It was obferved, that there is 
nothing in a thirle-contradt expreffed or implie<i to bar an heritor 
thirled from building a piiU within his own ground ; aod that the pof^ 
fibility of employing a right wrongoufly is np good reafon for debarring 
the exercife of it. All that can be done in this cafe, pr any fimilar, is^ 
after the trefp»fs is conunitted, to ex»(3k caution not to do the UJcp in 
time coming. Now the interlocutor complained of goes even further 
in favour of the complainer; for it obliges the defender to find canr 
tion though there be no trefpafs cpmmitted, which i§ laying 9, bvr4en 
upon him beyond what there is any inftance qf in ^ny pther c»fe. To 
demand further that the mill be demolifhed pr rendered unfit for grind* 
ing corn, is the fame as if one afraid of bodily harm, and not fatisfied 
with caution of lawborrows, ihould inijft to have the man p\it f p de^th^ 
or his right arm cut off. 

Attending to the politicsil hiftory of Scotland, we find, ^h^t till the 
union of the two kingdoms, the nation was divided into tyrants and 
flaves. When a baron built a mill for the fervice of his people, it was 
thought audacioujs and contrary to alledgeance for »ny of his vaflals tp 
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interfere with him by building another mill. And by the fame influ- 
ence, it was formerly held, that where a brewery is eredled by the ba- 
ron, every one within the barony is thirled to that brewery,' and can- 
not eredl another. This flayifh dependence upon the great, creating a 
prepoileffion in their favour, entered into our law, and was the foun- 
dation of the many deciiiops upon this head, all in favour of thirlage. 
But as our police is gradually tending to liberty, our law ought to be 
accommodated to that happy change of fyftem, and our practice be 
made conformable to the true principles of law. 

It was added, that to reftrain this mill is wrong in point of utility ; 
becaufe fuch reftraint will prevent the building of mills, whi^h is hurt- 
ing the public. Where an heritor is not thirled, the more mills he has 
to refort to the better for him. And to allow mills to be built any 
where, within as well as without the thirle, provided only that the 
thirlage be not hurt by it, is undoubtedly beneficial to the public* 

The plurality however altered this interlocutor, and the defender 
was ordained either to demolifh his mill, or to alter its form in fuch a 
manner as to be incapable of grinding peafe or oats« This decifion is 
evidence of an attachment to former practice and authority, without 
attending to the change of manners and circumftances* 



N^CLXX. 5tb Dccm6er iy6o. 

£;![£CUTitix of MrsHAMiLTON oi Ro/cbatt contra Mr Archiqalq 

Hamilton. 

HEIR-APPARENT. 

AN h?ir*apparent dying in pofleilion, the rents which had become 
due, but not levied, were decreed to the next heir, and not to 
the executors of the deceaied. ' 

That the f x^cijtors pught to b? preferred, is made evident in the 
JBftorical Law^tr^ffif T'rgff 5. And th^re is an additional reafon, name- 
ly^ Thjit in regulating the fucceflion of a perfon deceafed, the law has 
no r^fpe^fl to chance or accident, but fuppofes every thing to be done 
that pught to have been done. Had the rents in arrear been paid as 
they ought to have been, the heir would have had no claim. And it 
would be uQreafonable that a tenant by hi^ negledl or obftinacy fhould 
liave the power ttf benefit the heir 9fid to hurt the executor. 
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N* CLXXI. ^b December 1760. 

Assignees of James Finlayson contra Jean Finlayson. 

PROVISIONS TO HEIRS and CHILDREN. 






FRANCIS Finlayson in his contradl of marriage, ** Became bound 
** to employ 7500 merks to himfelf and his fpoufe, the longed 

liver in liferent, and to the heirs and bairns of the marriage in fee ; 

which failing, to his heirs and adignees whatever," Mr Finlayfon 
died, leaving Hugh the only child of the marriage, who, for love and 
favour to his coufin James Finlayfon, fettled upon him whatever eftate 
heritable or moveable he fhould be mafter of at his death ; and parti- 
cularly, whatever he had right to by the deceafe of Francis Finlayfon 
his father. The aflignees of James Finlayfon infifted to be preferred 
upon the eficds of Francis Finlayfon, to the extent of the faid 7500 
merks provided by him in his contrail of marriage, as above-mention- 
ed. Their competitor was Jean Finlayfon, who as next in kin to her 
imcle Francis had obtained a licence to purflie. For the aflignees it 
was pleaded, That Hugh Finlayfon, the only child of the marriage, 
was not by the marriage-articles a fubflitute, but creditor, as if the 
father had become fimply bound to pay the fum to him. And in fup- 
port of this propofition, the decifion Campbell contra Duncan, anno 
1732, to be found in the Didionary under the prefent head, was ap- 
pealed to. 

On the other hand it was pleaded for the executrix. That in obliga- 
tions like the prefent to provide a certain fum to the hufband and wife, 
and to the bairns of the marriage, the hufband is in reality both debt- 
or and creditor. He is debtor in the obligation ; and he is alfb credi- 
tor, feeing the obligation is to be performed to him in the firfl place, 
and in the next place to the bairns of the marriage as his reprefenta- 
tives, liable as heirs of provifion to pay his debts. Therefore after the 
father^s death, the children cannot demand implement but qua heirs of 
provifion, a charadler that requires a fervice. Had the money been 
lent out in terms of the obligation, it mufl be admitted that the chil- 
dren could not have demanded payment without a fervice as heirs of 
provifion. And it would be incongruous that the father^s retaining 
the money in his own hand fhould convert his children into pure credi- 
tors, entitled to demand payment without reprefenting their father or 
being liable for his debts. To illuflrate this dodlrine, the fuppofition 
was made, that the father of Francis had become bound to lay out the 
7500 merks upon good fecurity to Francis and his wife, and to the chil- 
dren of the marriage. Here Francis is plainly creditor, and his chil- 
dren only heirs. The prefent cafe' is the fame, except that Francis Fin- 
layfon 
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layfon happens to be both obligee and obligant, which cannot affeA 
the prefent point. 

Upon the whole it was contended, That as Hugh died in apparency, 
without making up titles, his fettlement for love and favour could not 
be effedlual in law. 

This fettlement, however, was fuftained, and the aflignees were found 
preferable. Probably what prevailed on the plurality was the Errone- 
ous deciiion Campbell contra Duncan. 



N^ CLXXIL iT^tb January 1761. 

Mr James Justice contra Mrs Margaret Murray. 

ADULTERY. 

BY marriage articles betwixt Mr James Juftice and Mrs Margaret 
Murray, the Lady, in confideration of L. 500 Sterling of tocher 
paid to the hufband, was fecured in a liferent-annuity of L. 100 Ster- 
ling. Of this marriage feveral children were procreated, who all died 
in infancy. In Auguft 1749, Mrs Juftice obtained from the commif- 
faries of Edinburgh a decree of divorce for her hufband's adultery ; in 
confequence of which flie was put in pofleflion of her liferent-annuity. 
But it did not occur to her or her relations, that flie was likewife en- 
titled to demand rcftitution of her tocher, till the year 1751, when flie 
brought a procefs for that purpofe againft Mr Juftice her late hufl^and, 
libelling upon the decree of divorce, and concluding for repayment of 
her tx)cher. She obtained a decree in abfence ; but being diffident of 
her claim, flie made no demand upon the funds which had been ap- 
propriated by Mr Juftice for payment of his debts. 

In the year 1758, Mr Juftice brought a procefs before the Court of 
Seifion againft his late wife, for reducing the faid decree in abfence. 
The cafe being reported to the Court, the Judges fuftained the reafons 
of reduc9ion, and reduced the decree. And what chiefly weighed with 
the Court, was a folemn judgment given, 8th February 1734, in a cafe 
precifely fimilar, Ifobel Anderfon contra Welfli of Locharret, her late 
hufband, and his creditors. She had obtained a decree of divorce a- 
gainft her hufl^and in the precife terms of that obtained by Mrs Ju- 
ftice. She was put into pofleflion of her liferent-annuity of 700 merks; 
and demanding over and above reftitution of 6000 merks her tocher, it 
was found, that the decree of divorce did not entitle the purfuer to her 
tocher, and the hufl^and was aflbilzied. 

In a reclaiming petition for Mrs Juftice, her counfel infifted upon 
the authority of the Roman law, particularly Novell. 117. cap. 8. § 2. 
where Juftinian enadls, That the hufl^and convidling his wife of adul- 
tery, fliall be acquitted of the donatio propter nuptias^ and ftiall likewife 
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retain the dos as his own property. On the' other hand, that the huf- 
band conYi(5led of adultery, fliall not only make good tO the wife the 
donatio propter nuptias^ but likewifc return the dos to her. And it was faid, 
that this law was generally followed moribus bodiernis^ for which Voet's 
authority was quoted, ad Leg. Jul. de Adulteriis^ §11. With rcfpe(5l to 
the law of Scotland, the a<ft ^^^ pari. 1573 was appealed to, declaring. 
That the perfon divorced for non-adh^ence ftiall lofe the tocher et do-- 
nationes propter nuptias^ which mufl equsulv hold in the cafe of a divorce 
for adultery. Balfour in his Pra<5lics, page 99, lays down the fame 
dodlrine ; and the fame has been followed in pra<flice from the begin- 
ning, which is made evident from the tenor of a decree of divorce be- 
fore the cbmmiiTaries, declaring, where the hufband is the adulterer, 
" That he hath amitted and loft the dote and tocher, and all other 
goods and gear brought with the purfuer, or any way padlioned to 
be paid to him caufa matrimonii^ nomine dotis^ ^ propter nuptias ; and 
that fhe is entitled to th? jointure provided in her contradl of mar- 
riage^ in the fame manner as if he were naturally dead.'^ 
In* anfwer to this reafoning, it was urged. That where the tocher, as 
in the prefent cafe, is paid to the hufband in ready money, it finks 
among his effedls, and has no longer any exiftence qua tocher. And, 
therefore, the wife who obtains the divorce, can have no claim either 
at common law or in equity. That fhe has no claim at common law 
is clear from the cffedl given to divorce by all writers ancient and mo- 
dem, which is, that it gives the fame benefit to the innocent party as 
if the guilty party were naturally dead. Hence, upon divorce for the 
hufband's adultery, the wife is entitled to enter upon her jointure; but 
fhe has no claim to get back her tocher, becaufe fhe has no fuch claim 
upon her hufband's death. Neither can fuch claim be founded on 
any rule of equity ; efpecially as the maintenance of the children, 
whatever be their number, lies upon the hufband. And in general, as 
there can be no reafon for giving the wife more by her hufband's 
adultery than by his death, fo there can be no juftice that fhe fhould 
have her jointure, and alfo that very tocher which was the price fhe 
paid for her jointure. 

There is a further confideration that ought to weigh in this cafe. 
A tocher, as now eflablilhed in pra<5lice, becomes part of the goods in 
communion, a fhare of which accrues to the wife upon difiblution of 
the marriage. This fhare may be more, or may bp lefs, than the to- 
cher. But whatever it amount to, it is what the law alots the wife, 
in place of reftoring to her the precife fum of the tocher. This fhare 
the purfuer has already got or may get ; and to demand the tocher 
over and above, is in effe<5l demanding twice payment. 

How comes it then that we have adopted the Roman law upon this 
point? for that we have adopted it, muft be admitted from the autho- 
rities urged on the part of the defendant. The anfwer to this que- 
ition makes it neceifary to open up a curious article in the hiftory of 
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our law. By the Roman law the property of the dos was not tranf- 
ferred to the hufband. He had only the ufe of it ad fujlinenda oner a 
matrimonii; and, upon diffolution of the marriage, it returned to the 
wife. It did fo by death ; and, upon the principle above laid down, 
the fame muft have happened where the marriage was diflblved by the 
hufband's adultery. The fame muft happen in Scotland with refpedl 
to every right fimilar to the Roman dos ; as, for example, the rents of 
the wife^s land-eftate. The rents belong to the hufband during the 
coverture ; but fuppofing a divorce by the huiband's adultery, he lofcs 
his right, and the poffelfion i:eturns to the wife. 

That the fonn of the Roman contrails was early adopted in Scot- 
land appears from the Rcgiam Majefi. j in the fecond book of which^ 
cap. 15. § 4. it is laid down in fo many words, ** That the marriage 

being diflblved, the tocher returns and pertains to the wife ; likeas 

the gift for the marriage returns and pertains to the huiband.*' 
And that the fame form continued in practice, is vouched by Balfour 
and by the aft 1573 above quoted. Nor is it difficult to account for 
this pradice. Marriage among our anceftors was held to be a facra- 
ment ; to the celebration of which, the prieft was neceflary . And as 
learning at that time was confined to the clergy, the prafticc was cer- 
tainly introduced by them from the canon law, which, in that parti- 
cular, is the fame with the Roman law. This explains in a £atisfac- 
tory manner the authorities quoted for the defender; all of which, 
without exception, proceed upon the ancient law, and are perfectly 
juft according to it. How long the form of the Roman contradts con- 
tinued with us is imcertain ; but that our prefent form has been efta- 
bliflied in practice above a century is certain. The authorities, there- 
fore, quoted for the defender, which appear to be weighty at firft 
view, are not applicable to our prefent form of marriage-articles. 
And it is remarkable, that from the altered practice there is not to 
be found one authority pro or con^ except the decifion of Locharret in 
the i734f which is undoubtedly well foimded upon the prefent form 
of marriage-articles. 

The Court notwithftanding altered, fuftained the claim, and aflbil- 
zied from the reduiftion. The plurality of the Judges went no deeper 
than the Roman law and the old authorities, not adverting to the 
change of fyftem with refpeA to nxarriage-contrads. But the cafe 
having again been brought under review in a reclaiming petition for 
Mr Juftice, and anfwers for Margaret Murray, the Court returned to 
their firft interlocutor, reducing the decreet in abfence. 
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N<> CLXXIIL a^tb January 1761. 

Captain Haldane, ^c. contra Admiral Holburn, &fr. 

CITATION. 

IN the burgh of Inverkeithing, the eledion of magiftrates arid coun- 
cillors at Michaelmas 1760 wag controverted. Admiral Holburn 
and his party, having the majority of votes, got into pofleffion. But 
Captain Haldane and his party judging the majority of legal voters to 
be with them, brought a complaint before the Court of Seffion, accu- 
fing Admiral Holburn both of ufing force and alfo bribes; and,., 
therefore, concluding the eledlion of the defenders to be void, and that 
the election fliould be declared in favour of the plaintifis. The defen- 
ders infifted upon a no procefs, as all parties having intereft were not 
called. And to verify the objedtion, they condefcended upon Captain 
Cuningham, who was not cited as a defender though one of the coun- 
cillors of the burgh. It was urged, That in all queftions touching the 
rights of any burgh or community, or refpedllng their adls and deeds, 
the burgh or community mud be in Court before the adtion can pro- 
ceed ; and that the regular way of bringing a burgh into Court, is by 
calling its legal reprefentatives who are the magiftrates and coun- 
cillors. 

It was anfwered, imo^ That though by the Angular conflitution of 
this burgh, a councillor once chofen continues for life without necef- 
fity of re-ele<5lion, yet nothing bars a councillor to throw up his of- 
fice, and that this may be done rebus etfa&isy as well as by declaration 
of will. But ita eft that Captain Cuningham fome time ago abandoned 
the town of Inverkiething, and is now in the fervice of the States of 
Holland, as an officer in their army, ^do^ Where the incorporation of 
a burgh is made a party in any caufe, it was yielded, that its whole 
reprefentatives muft be called. But the redudUon of an election of 
magiftrates or councillors by their competitors pretending to be the 
legal majority, is not a procefs in which the corporation inuft be con- 
fidered.as a party. The corporation has no intereft in the one fet 
more than in the other. The queftion turns entirely upon the rights 
of the competitors ; and therefore it is fufficient to call thofe magi- 
ftrates or councillors whofe eledion is objected to, among which num- 
ber Captain Cuningham is not, therefore there is no neceflit|r to call 
him. 
** The Lords repelled the obje^on/ 
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N^ CLXXIV, 6tb February 1761. 

James Bruce of Kinnaird contra his Father's Relict. 

PROVISIONS TO HEIRS and CHILDREN. 

BY the marriage articles betwixt David Bruce of Kinnaird and 
Marion Graham, February 1729, he became bound ** to fettle 
** his whole lands and eftate of Kinnaird upon the heir-male of the 
** marriage." The marriage diflblved by the death of the w^fe, leav- 
ing James Bruce the only child of the marriage. Some years after, 
David Bruce married Agnes Glen ; and in a poft-nuptial contract of 
marriage, anno 1 737, flie conveyed to her hufband her bond of provi- 
fion for 9000 merks, and was provided to an annuity of L. 100 Ster- 
ling in lieu of all that could be claimed by her or her executors upon 
dilTolution of the marriage. Further, Mr Bruce became bound " to. 
provide and fecure to himfelf and to the heirs or bairns to be pro- 
create of the faid marriage, the fum of 36,000 merks.*' 
In the year 1753, Mr Bruce having many children by his fecond wife, 
and being much under her influence, executed another deed in her fa- 
vour, fettling upon her as an additional jointure, and upon Alexander 
Bruce their eldeft fon, for five years after her deceafe, the manfion- 
houfe of Kinnaird, ofBce-houfes, gardens, and the whole inclofures 
lying round the houfe, amounting to about L. 50 Sterling yearly, the 
whole eftate being under L.400. And the indudive caufe mentioned 
in the deed, is for the ** better fupport of her and her children." 
David Bruce at the fame time executed a ftridl entail of his eftate to 
James Bruce his eldeft fon and heir in liferent, and to the heirs-male 
of his body in fee; which failing to the granter's heirs- male of his 
prefent marriage, &fr. And it is remarkable, that James Bruce only is 
fubjed;ed to the claufes irritant and refolutive, and not the heirs of the 
fecond marriage. 

James Bruce, heir of the firft marriage, to whom the eftate was 
bound by his mother's contract of marriage, brought a reducSliou of 
thefe two deeds after his father s death. The entail was given up as 
inconfiftent with the obligation the maker was under of fettling his 
eftate upon the heir-male of the firft marriage. But the widow who 
could not juftify the other deed, as an additional jointure to herfelf, 
<endeavpired to juftify it as an additional provifion to her children, 
which file contended their great number made rational if not neceflary. 
It was Urged, that the L. 2000 Sterling or 36,000 merks provided in 
the contraA of marriage, might be a rational provifion for any num- 
ber that would probably exift, yet that it was by far too fmall a pro- 
vifion for ten children ; and therefore that the additional provifion in 
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their favour cannot be held irrational, or meant in any meafure to 
difappoint the obligation in the firft contrad of marriage. 

It was anfwered, imo^ That this additional provifion is in favour of 
the v^rife, not of the children ; that fhe is not bound to communicate 
one farthing of it to them ; and that in cafe of a fecond marriage, it 
would go entirely to her hufband. a^/a. This provifion cannot be fup- 
ported, were it direcflly in favour of the children. The wife and her 
friends in her contradl of marriage, took the chance of the number of 
children, and accepted of a lump fum for the v^hole, one or many ; 
and therefore^ the additional provifion is in every view a mere gratui* 
tous deed. And the deed was accordingly reduced. 

The Judges were of opinion, that the number of children could not 
juftify this deed, fuppofing it to have been intended for the children. 
If David Bruce, in his fecond contradl of marriage, had provided every 
child that Ihould be born, even to the extent of L. 400, the prQvifi(«r 
would have been rational, and the heir would have had no good caufe 
of complaint, though the fum would have amounted to the value of half 
the eftate ; becaufe he had on the other hand a chance of being 
liable for L. 400 only, the provifion of a fingle child. But to be fulw 
je<5led in fo great a fum as L. 2000, even in the cafe of a fingle child, 
and to be fubjedled ftill to more in cafe of a great number, is unfair, 
becaufe it turns all chances againft him. 

Another confideration had great weight with the Court. After pro^ 
vifions are fettled in a fecond contradl of marriage upon the wife and 
children, it would be pernicious to the intereft of families, to indulge 
any latitude in making additional provifions to either. The hufband^ 
engaged in affedlion to his prefent wife and family, is eafily drawa 
to make deeds in their favour. And a deed fo impetrated, will readily 
be fo irrational as to deftroy both parties by law-fuits. It was added 
by fome of the Judges, that with regard to cafes like the prefent, no- 
thing will more tend to preferve the peace of a family, than to put an 
abfolute bar againft fuch additional provifions. For while any power 
remains with the hufband, he will be laid open to perpetual teafing. 
and folicitatioh, which always tend to difcord. 

N^ CLXXV. I jtb February 1 76 1 . 

Gordon contra O a i l v i e. 

TITLE TQ PURSUE.' 

ANDREW MiDDLETON made a gratuitous fettlement of his eftate 
upon Ogilvie of Balbegno, and the property was eftablifhed in 
the difponec by infeftment. After Andrew's death, Elizabeth his heir- 
apparent objeding to the fettlement as not fairly obtained, there en- 
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fucd a tranfaftion betwixt her and Ogilric^ ia which, for a valuable 
confideration, Ihe ratified the fettlement. After Ixer death, her ion the 
next heir of line brought a formal redudion of the fettlement, upon 
the head of fraud and circumvention. This procefe was fpun out to a 
great length, by a multitude of poiuta arid circumftancos^ which de- 
ferve not to be recorded. The caufe purified of its drofs refolvcd at 
laft into the following point, What (hould be the effed of Elizabeth's 
ratification? It is eflPedlual to exclude Elizabeth herfelf; but is it alfo 
effedual to exclvde Andrew's other heirs infifting in a redudion of the 
fettlement after Elizabeth's death, though they do not reprefent her ? 

It occurred at advifing, that if the redudion had been brought be- 
fore Ogilvie was infeft, the purfuer could have no title without being 
ferved heir in fpecial to the land, remaining ftill w bar&ditak jacenU of 
Andrew. But that Ogilvie's infeftment, which funditus denuded An- 
drew of the property, fnade the cafe very different. In this cafe, Eliza- 
beth was entitled in her own right to challenge the fet;tlement, which 
will thus appear. A naked difponee, who has obtained his right by 
fraud and circumvention, is bound to repair the hurt he has done ; 
and to that end, a fimple renuaciation of his right is fufficieut. But 
a renunciation will not avail where the difponee Hands infeft. And 
therefore he muft in order for reparation reconvey the eftate to the dif^ 
poner j and if the difponer be dead, he muft convey it to his heir. This 
entitles the heir to demand reftitution of the eftate. It entitles hijm al- 
fo, if the fraud and circumvention be controverted^^ to bring a proceis, 
or to m^ke a tranfadion as de re dubia. • If the eftate be reftored to him, 
he may difpofe of it at his pleafure j and for the fame reafon, if he a- 
gree for a valuable confideration to ratify the purchafer's rights this 
ratification muft ftand good againft all the world. 

" The ratification was accordingly fuftained to bar the a<^ion.'' 



N^ CLXXVL 26tb February 1761. 

Fulton contra Johnston. 

LOCUS P OE N I T E N r I JE. 

A Communing about the purchafe of land betwixt two neighboxirs 
was perfedled by a miflive-letter in the following words : 






M^gkLEXANDER FuLTON. i^tb June 1760. 

In terms of our agreement this day, I hereby promife and oblige 
myfelf to fubfcribe and deliver to you a valid difpofition of my 
** houfes and land in Coldinghame^ containing abfolute warrandice, 
** a procuratory of refignation, a precept of Teifin, an aflignation to 
" the rents payable for crop 1760, and downward. And I bind my- 

. " felf 
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felf to deliver a fufficient progrefs, and to purge incumbrances. 
You on the other hand being obliged to pay L. i6o as the price, or 
to grant bond therefor payable at Martinmas next, bearing intereft 
from Whitfunday laft. And for avoiding all difputes about the 
true meaning of thefe prefents, I agree to fubmit to John Renton 
^* writer in Eyemouth all differences that may occur thereanent. And 
^* I engage to perform the premifes under the penalty of L. 50 Ster- 
^* ling, beiide performance. I am, ^c. 

** Alexander Johnston." 

Alexander Fulton brought a procefs before the Court of Seflion, de- 
manding performance of (he promife contained in this miilive. And 
the defender, who had repented of the bargain, infifted that he was 
not bound by the letter, becaufe the purfuer was not bound by it, 
urging the maxim. That in mutual contradb both parties muft be 
bound, or neither. It was anfwered, That this neither was a mutual 
contraA, nor was intended to be fuch ; that it was a promife, which 
is binding with refpedl to land as well as with refpedl to any other 
fubjedl ; with the following difference only, that a promife to fell land 
muft be in writ. 

At the advifing of this caufe, it was thought a material circumftance 
to whom the letter was delivered. The writer was not bound while 
the letter continued in his own hand. But if it was delivered by him 
to Alexander Fulton, the delivery transferred the property of the letter 
to Fulton, which of courfe was a good title in him to claim perfor- 
mance of the promife. As the parties were not aware of the impor- 
tance of this fadl, they had not made any enquiry about it. This 
only was agreed, That the letter had been in the hands of John Ren- 
ton, and had been delivered by him to the purfuer. Proceeding upon 
this fadl, it muft be underftood that the letter was delivered by the de- 
fender to John Renton ; and the queftion is, quo animo f As Renton was 
prefent at the writing of the letter, it could not have been delivered to 
him for behoof of Fulton ; for if that was the view. Why not deliver it to 
Fulton himfelf ? The delivery to Renton, then, muft have been in or- 
der that he might write a minute of fale. If fo, the property of the 
letter was not transferred to Fulton, but remained with the writer, un- 
der his own power, fo as not to. be bound by it more than before the 
delivery to Renton. 

^* The defender was affoilzied,** 
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N<* CLXXVII. 27/A February iy6i. 

Drummond of Hawtbornden contra Drummond of Lundin. 

INFEFTMENT- 

TTTIlliam Drummond of Hawthornden, in the marriage-contraft 
W of his eldeft fon William, became bound " to infeft the faid 
** William Drummond younger, and the heirs-male of his body; 
^* which failing, the heirs-male of the body of the faid William Drum- 
** mond elder j which failing, the heirs-female of the body of the faid 
** William Drummond younger, IScP By virtue of the procuratory 
contained in this fettlement, refignation was made in the hands of the 
Barons of Exchequer, and a fignature prepared and paft in Exchequer. 
But by a blunder in Alexander Pitcairn clerk to the fignet, the charter 
was made out by him in terms diflferent from its warrant. For inftead 
of beiAg conceived as in the marriage-contradl, in the inftrument of 
refignation^ and in the fignature, to the heirs above mentioned, it was 
conceived in the following terms, " Dedifle, conceffifle, et difpofuiiTe, 
** Sffr. diledlo noftro Gulielmo Drummond juniori de Hawthornden, 
filio natu maximo Gulielmi Drummond fenioris de ejufdem, et hae- 
redibus fuis mafculis, quibus deficientibus, haeredibus mafculis di(fli 
Gulielmi Drummond fenioris, quibus deficientibus, hseredibus *fe- 
mellis didli Gulielmo Drummond junioris, &f^.'* And feifin was 
expede in the fame terms. 

Mrs Drummond of Hawthornden was the only child of the mar- 
riage, and was entitled to the fucceflion of the eftate. But finding the 
eilate erroneoufly devifed in the charter to her father's heirs-male and 
the heirs-female in general, inftead of the heirs-male and female of his 
body, flie was advifed to bring a redudlion and declarator againft the 
collateral heir-male ; concluding. That the charter Ihould be reduced 
or rectified* No compearance was made for the defender. And the 
point being reported to the Court, it was craved, that warrant Ihould 
be granted to the keeper of the Great Seal, and to the director of Chan- 
cery, to make the due alterations, both in the record of the Great Seal, 
and in the charter itfelf : That the like warrant Ihould be granted to 
the keeper of the Privy Seal, to alter the record of the Privy Seal j and 
that warrant fhould be granted to the Lord Regifter, to alter the feifin 
and record thereof. Or if it was thought that the records could not be 
altered, it was craved. That the charter and feifin fliould be totally re- 
duced ; and that it fhould be found and declared. That the purfuer is 
entitled, either, upon the refignation already made, to expede a new 
charter and infeftment in her own favours, or of new to execute the 
procuratory, and to expede a charter and infeftment in her own 
name. 
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Neither of thefe methods was approved by the Court. It is not the 
pradlice, nor is it neceflary to alter the record. As the lands were fair- 
ly refigned upon the procuratory, it cannot be executed a fecond time. 
An eafier and more regular method occurred, which was to pronounce 
an interlocutor, finding. That the purfuer was entitled to ferve heir-in 
fpecial to her father, which would be a diredion to the inqueft to ferve 
her accordingly ; and which interlocutor being inferted in the fervice, 
would carry on the chain of the title-deeds as clearly as if the charter 
had been regularly expede. And accordingly an interlocutor was pro- 
nounced in the following terms : " Upon report of Lord Woodhall, the 
" Lords find the charter and infeftment mentioned in the libel erro- 
neons, as being difconform to the procuratory of refignation con- 
tained in the contra<5l of marriage libelled, and to the fignature of 
refignation pad in Exchequer thereupon. And find. That the pur- 
fuer has right to make up her titles to the eftate as heir of provifion 
in fpecial to her father, in the fame manner as if the charter and 
*' infeftment had been properly expede. And decern and declare ac- 
** cordingly." 

N^ CLXXVIIL 3d March 1 76 1 . 

HiLLBRANDS contra Harden. 

CAPTURE. 

BY the treaties of alliance betwixt Great Britain and Holland, par- 
ticularly that in the 1674, the liberty of navigation and com- 
merce is fecured to the one ftate even with the enemies of the other ; 
and, excepting counterband goods, that no fhip of either nation fhall 
be fearched for goods belonging to the enemies of the other, and that 
they fhall be free to carry all goods which they can lawfully carry in 
time of peace, even fuppofing the whole cargo fliould belong to an 
enemy. 

In the prefent war betwixt Britain and France, the power of the latter 
at fea has been fo reduced as to oblige them for fafety to carry on their 
whole commerce in Dutch bottoms. And if this plan can be carried 
into execution under colour of the above mentioned treaties, the Britifli 
merchants lie under a great difad vantage ; for their cargoes lie open ta 
capture, while the French cargoes are free from it. * 

By edids of the king of France, no goods can be exported from 
their colonies but in French bottoms. At prefent thefe edi<5ls are fu- 
fpended and the commodities of the French colonies are imported in- 
to France in Dutch bottoms. At leaft Dutch fliips are employed with- 
in the narrow feas where there is the greateft rilk of capture. In one 
inftance, a large cargo of cotton, indigo, &fr. the growth of the 

French 
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French colonies, was landed in Dronthem in Norway, probably by a 
French fhip which durfl not venture to proceed further in her voyage 
toward France, A Dutch fliip was fent for exprefs to carry the goods to 
their deftined port ; and this fhip beiug taken by an Englilh privateer, 
was brought into the harbour of Burntifland, This brought on mu- 
tual procefles before the High Court of Admiralty ; the one at the in- 
ftance of the captain of the Dutch fliip, for reftoring the (hip and cai'- 
go ; the other at the inftance of the captain of the privateer, for ha- 
ving the cargo declared a lawful prize. The Admiral having given 
fentence againft the captor, the matter was brought before the Court 
of Seffion by fufpenfion. And as the Dutch captain did not pretend 
to aflert that the cargo was Dutch property, he laid his claim entii^ely 
upon the treaties of commerce above-mentioned. To which the an- 
fwer made was. That the growth of the French colonies could not, in 
time of peace, be imported into Europe in Dutch bottoms, and there- 
fore the cargo was lawful prize ; becaufe, by the treaties, the free- 
dom, of navigation and commerce is extended no further than to all 
commodities that may be lawfully carried in time of peace. 

When this point came to be advifed, what was above urged for the 
captor had weight. But fome of the Judges confidered the point in a 
more general view. It was obferved, that if a private treaty or cove- 
nant admit an interpretation in equity contrary to the words, much 
more a public treaty betwixt two nations, which cannot be governed 
by the municipal law of either. And to fhow the neceffity of taking 
the fenfe and purpofe of the treaties itx queftion againft the words, 
the following cafes were put. It is one article in thefe treaties, 
that Dutch property in an enemy's fhip fhall be lawful capture. And 
the cafe was figured, that the cargo in a Dutch fhip like to founder at 
fea is put into a French fhip met accidentally. Surely the making ufc 
of a French fhip in this cafe, to prevent the goods from perifhing, be- 
ing of neceffity not of choice, cannot in the meaning of thefe treaties 
make the Dutch goods lawful prize. And yet the words are clear. 
An appolite cafe was figured, that a French fhip chaced by one of ours, 
unloads part of her cargo into a Dutch fhip paffing that way. By the 
words of the treaty thefe goods are fafe, but furely not according to 
the meaning. 

Thefe things premifed, it was taken for granted in general as the 
law of nations, that where two ftates are at war, the fubjedls of either 
flate, properly authorifed, may feize the property of the other where- 
ever found, even in a neutral bottom. Confequently it is incumbent 
upon the claimant to fhow that the treaties make an exception in this 
cafe. Which point refolves into the following queftion. Whether a 
capture IsLViful Jure gentium is made unlawful by thefe treaties ? 

It is clearly the defign and purpofe of the treaties, that the com- 
merce of the one nation fhould not be put under any difadvantage by 
a war carried on by the other. Therefore the commerce of the Dutch 

and 
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and their carrying trade, are to have the fame free courfe in time of 
war that they have in time of peace. But when the Engliih are at 
war with France or Spain, it is certainly nor the purpofe of this treaty 
to privilege the Dutch to cover f rench and Spanifh goods from cap- 
ture, and thereby to aflift our enemies in the moft eiFed:ual manner. 
They may profecute their carrying trade in the ufual and accuftomed 
manner ; but they muft not extend this privilege fo far out of its na- 
ture as to become real allies to our enemies, under the colour of carrying 
on their own commerce. For illuftrating this diftindlion, a contraft 
was fuppofed betwixt the French India company and a number of 
Dutch merchants engaged to proted the French cargoes from capture^ 
by receiving into Dutch bottoms the French cargoes at Cadiz, and to 
land them in France. That this would be going againft the bona fides 
of the treaties feems evident ; and the contradl in that view would be 
juftly deemed fraudulent. In fhort French goods in a Dutch (hip 
ought to be fecure, where the Dutch fhip is preferred as the better 
failor, or as being hired at a cheaper rate. But where none of thefe 
circumftances occur, and that the Dutch fhip is preferred for no other 
reafon than to protedl from capture, it ought not have the benefit of 
the treaties. It was admitted to be often nice and diflSicult to diflinguifh 
betwixt thefe two cafes ; and it was further admitted, that where the 
circumftances are doubtful, judgment ought to go for the claimant ; but 
that here the circumftances are not doubtful, they make it evident that the 
Dutch fhip in queftion was chofen with no other view than to protedlthe 
French goods from capture. Thefe goods were brought to Dronthem 
we muft prefume in a French fhip, becaufe it is carefully concealed how 
they came there. It is not faid that the French fhip was by fbrefs of 
weather rendered unfit to profecute her voyage. The goods were land- 
ed at Dronthem, not to be fold there, but to wait a Dutch fhip. The 
fhip in queftion was wrote for, and difpatched by MefTrs Hopes, who 
are known to be in clofe correfpondence with the French miniflry 
Add to thefe circumftances, a general concert that the Dutch during 
the war fhould be carriers for the French. This general concert is 
made evident from the following facSl, that the growth of the feveral 
French colonies is brought to France in Dutch bottoms. This proves 
that the above mentioned edids are fufpended, which cannot be but 
by the fovei'eign authority. 

The plurality of the Judges notwithflanding adhering ftriftly to the 
words of the treaties, the claim for reflitution of the fhip and cargo 
was fuftained, and the capture was declared unlawful. 



N^ CLXXIX. 



COURT OF SESSION. 245 

N'> CLXXIX. 1 2tb March 1 76 1 . 

Captaia Haldane, &ff. contra Admiral Holburn, Sfff. 

ROYAL BURGH. 

THERE being a competition betwixt Captain Haldane and Ad- 
niiral Holburn about the town of Inrerkeithing, with a view to 
the approaching parliament, the Admiral and his party having the 
greater number of votes got poffeflion of the magiftracy ; which occa- 
fioned a complaint to the Court of Seflion by the Captain and his party, 
infifting that the elecflion of their competitors was brought about by 
force, and alfo by bribery and corruption ; and concluding, that the 
ele^on of the defenders ftiould be reduced, and that the eleftion of 
the plaintiffs fliould be fuftained, as having the majority of legal 
votes. 

A proof being admitted to both parties, it was clearly proved againfl 
Admiral Holburn, that he had overawed the eledion by bringing into 
the town feveral prefs-gangs, which he employed to keep under con- 
finement fome of the eledors, and to terrify others ; and alfo, that he 
had been guilty of grofs bribery. But then, on the other hand, it is 
proved againfl Captain Haldane, that he alfo had been guilty of bri- 
bery. 

In advifing this proof, the Judges were unanimoufly of opinion, 
imo^ That bribery can have no further effed than to difquaUfy the 
bribers and thofe who are bribed. 2//t?, That where force is ufed, as 
there are no means for afcertaining what influence it has upon the 
election. Judges muft either give it no effedl at all, which can never be 
right, or give it a total effed to reduce the eledlion funditus. Upon 
this ground, the Court had no difficulty to reduce totally the eledion 
of the Admiral and his affociates. As to Captain Haldane's eledlion, fe- 
veral of the Judges inclined to fupport it. For, laying afide the mem- 
bers of his party who either offered bribes or were bribed, it appeared 
that a fufficient number remained to conflitute a magiftracy and coun- 
cil. Tho* Capt. Haldane, eleded provoft, was difqualified by bribery, 
yet the eledlion might ftand, becaufe there was no objedlion ^o any of the r 
other office-bearers ; and there remained of councillors untainfi^d ^more 
than is required by the fett of the burgh. And fuppofing the provoft 
to be a neceffary member, there was no difficulty to eled a provoft de 
novoy precifely as where a provoft duly elecfled happens to die during 
his office. But the plurality, impreffed with a hatred to bribery im- 
perceptibly working in their minds, refufed to fuftain the Captain's 
cle<5Uon. And by that means the town was left to a pole-eledlion. 

C^q q NO CLXXX. 
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N.^CLXXX. 2stb Jufjc lyGx. 

Sir John Stewart oiGrandtully contra Executors of Sir George. 

HERITABLE and MOVEABLE. 

BY contra<a, dated Odober 1758, Sir George Stewart, proprietor of 
the entailed cftate of Grandtully, fold to Robert Stewart, S^r. the 
trees growing on his wood of Cranfie, for the price of 4205 merks, 
payable to Sir George, his heirs, executors, or aflignees, at Whit- 
funday i76o. The purchafer became bound to commence cutting 
the I ft of May 1759, and to finifh the whole the ift of September 
1 760. 

Sir George having died in November 1 759, after part of the wood 
was cut, the qucftion occurred, Whether the price belonged to his exe- 
cutors, or to his heir of entail ? It was agreed, that the entail could 
not enter into this queftion. A contra<5l of fale of growing wood is 
none of the deeds prohibited by this entail, or by any entail ; and is 
therefore effe<flual againft an heir of entail as much as againft any 
heir. This point bding adjufted, it was urged for the executor, that 
the price here being a moveable fubjedl, belongs to the executor, even 
where the fubjecfl fold is heritable ; witnefs a minute of fale of land, 
the price goes to the vender's executor though the land goes to the 
purchafer*s heir. 7.do^ The executor at leaft ought to be entitled to 
that proportion of the price which correfponds to the trees adlually 
cut during Sir George's life. For tliefe trees became moveable, and 
the executors ought either to be entitled to thefe trees, or to their price 
as difurrogatum. 

It was pleaded for the heir. That, by the law of Scotland, no fub- 
jeAs can fall under confirmation, but moveables that belonged to the 
deceafed in property, including debts payable to him during his life, 
which for that reafon are underftood to be money in his pocket. Hence 
it is that a conditional obligation not purified during the life of the 
obligee goes to his heir, and not to his executor ; and hence it is that 
an obligation having a traRum futurt temporis goes the fame way. In 
fhort an executor has not a permanent office : He is appointed to levy 
what debts were due to the predeceffor when he died ; and he has no 
commiffion to wait for debts that Ihall become due. That rents, tho* 
becoming due after the proprietor's death, accrue to his executor, is 
not properly an exception. For none accrue to him but what are un- 
derftood by law to be due before the predeceflbr's death, ^ though the 
term of payment be poftponed by padlion. Nor is it any objedlion 
that the price of land contained in a minute of fale has been adjudged 
to the vender's executor, though it is incumbent upon his heir to grant 
a difpofition of the land. For this only was found where the term of 

performance 
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performance is paft before the vender s death. The Court would be of 
a different opinion where the term of payment is after the vender's 
death. And the fame ought to hold in the prefent cafe, where the 
vender died in November 1 759, and the price of the wood was not 
taken payable till the Whitfunday thereafter. 

" Found, That a fhare of the price, correfponding to the trees cut 

** before Sir George's death, belongs to his executors, and the 

** remainder to Sir John Stewart his heir." 

I cannot approve of the firft branch of this interlocutor. For though 
the fum decerned to the executor was the price of a moveable fubjedl ; 
yet the price of a moveable fubjedt payable after the vender's death 
ought not to go to his executor, more than t|ie price of an heritable 
^bjedl payable before his death ought to go to his heir. 



N<> CLXXXL 2stb June lyGi. 

Jah£s and Allan Gam£RONs contra McDonald of Morar. 

PRESCRIPTION. 

PAYMENT being demanded of the fum of 409 merks, with intereft 
from the term of payment at Martinmas 1702, being 58 years, 
and prefcription being objedled, the following interruption was fpeci- 
fied : That in March 1742, during the running of the laft year of the 
long prefcription, a fummons of conilitution and letters of general 
charge were executed by the creditor againft the heir of the debtor. 
Anfwered, That this fummons never having been called in Court, it 
could not be held a good interruption of prefcription, unlefs it had been 
renewed within feven years, in terms of the loth aiS, pari. 1669. 
^ Found, That the citation not being followed by a procefs, and 
^* falling by the lapfe of year and day, ought to have been re- 
** newed within feven years ; and therefore, the defence of pre- 
** fcription was fuftained.'* 

By this decifion a rational and falutary point is eftablifhed, viz. that 
a citation upon a fummons for payment, without proceeding further, 
comes under the aft 1669, fo as to lofe its efFeA of an interruption un- 
lefs it be renewed in feven years. This is giving an ufeful meaning to 
the ftatute, and the 6nly ufeful meaning I ever could difcover. 
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N^CLXXXII. ^otb June I'jSi. 

Hew M*Kaile contra Brown of Greenbank. 

E X P E N C E. 

A Sale by an heir-apparent upon the a<a 1695, was oppofed by the 
only creditor who appeared, and whofe debt amounted to a great- 
er fum than could reafonably be expeded for the fubjed. And for 
him it was xirged, That if the purfuer, contrary to the intereft of the 
creditor, was refolved to profecute the fale, he Jhould have no claim 
for the expence of the procefs, in cafe the price proved not fufficient 
to pay the debt. This point being reported to the Court, it was found. 
That the expence of the procefs mull be paid out of the fubjedl. 

This judgment is not founded on the (tatute, which mentions no- 
thing of expences. Neither can the claim of expence be drawn as an 
inference from the ftatute ; becaufe the privilege is given to the heir- 
apparent for his own fake, and not for the fake of the creditors. As 
little is the claim founded in equity ; for the creditor here was not be- 
nefited, and efto he had been benefited, no man is bound to pay for a 
benefit he receives againft his will. 

NO CLXXXIII. ^zdjuly 1761. 

Lieutenant James Stewart contra Mr David Dalrymple, 

PARLIAMENT. 

A Complaint was entered in the Court of Seflion by Lieutenant 
James Stewart, againft fome freeholders of the fhire of- Wigton, 
for refufing to put him upon the roll of eledlors. It was anfwered, 
Thar the evidence produced of the old extent of his lands was a retour 
dated anno 1625, bearing indeed a valent claufe of more than 40 {hil- 
lings of old extent, but bearing at the fame time the lands to be held 
of the bifhop of Galloway ; which cannot be good evidence of the old 
extent, becaufe church-lands were never extended. 

It was urged hiftorically for the refpondent. That the adt 114. pari. 
1587, appointing the fmair barons to eled commiflioners to parlia- 
ment, entitles no freeholder to vote, " but who has a forty-fhilling 
" land in free tenendry held of the king.'* This claufe. is neceflari- 
ly confined to temporal lands ; becaufe previous to it church-lands by 
adl 29. pari. 1587, had been annexed to the crown; and therefore 
could not be held of the crown by fmall barons, or by any barons. 
Further, it is certain that church-lands were never brought under the 

old 
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old extent, to which the foregoing claufe evidently refers ; and accord- 
ingly^ .'though church-lands were all along fubjedled to a part of every 
taxation, yet that part was fubdivided upon particular lands, not by 
the old extent, which did not comprehend them, but by Bagimont's 
roll and other old rentals of thefe lands. It is true, that the bulk of 
the church-lands were afterward parcelled out to be held of the crown; 
and it was thought ' reafonable, that the proprietors of fuch lands, 
though they could not have the qualification of a forty-fliilling land, 
yet might be entitled to vote upon an equivalent value. Hence the 
a<?l ^^. pari. 1 66 1, *• That befide all heritors holding a forty-fhilling 
land of the king in capite (meaning heritors of temporal lands) alfb 
heritors, ^c. who held formerly of bifhops or abbots, and now of 
the king, fhall be capable to vote, provided their yearly rent amount 
*• to ten chalders of vidlual, or L. 1000." From this deduftion it evi- 
dently appears, not only that the foregoing retour muft be erroneous, 
as far as it bears an old extent of church-lands ; but alfo, that no pro- 
prietor of fuch lands can be entitled to vote, except upon the laft men- 
tioned qualification of theadl 1661. 

To this reafoning nothing could be oppk>fed, but the bare poflibility 
that the lands in queftion might have been temporal lands in the reign 
of Alexander III. when the old extent was eftablifhed, and have after- 
wards been acquired by the church. But to this the obvious anfwer 
was, That it is incumbent upon the complainer to give evidence of his 
qualification, by proving that the lands in queftion were temporal 
lands when the old extent was made; according to the inviolable maxim 
qffirmanti incumbit probatio. The retour plainly is no proof, nor even 
prefumption of this fed. For the valent claufe, being found in moft 
retours, and neceflary in all retours of temporal lands, came to be 
thought by ignorant praditioners to be eflential ; and fo was com- 
monly added in the retours of church-lands, to which it had no rela- 
tion. 

" The J-Qrds fuftained the objedUon to the retour, and difmilTed the 
*• complaint,** 



N^CLXXXIV. 2Stb July lySi. 

William Walker Town-clerk of Inverkeitbin^^ Supplicant. 

JURISDICTION. 

THE eleaion of magiftrates for the burgh of Inverkeithing made at 
Michaelmas 1760, being fet afide by a fentence of the Court of 
Sedion for briboy and corruption, an application was jpade to the 
Court by the town-clerk of the burgh, fettmg forth, That by the want 
of magiftrates, thofe interefted in burgage-tenements were deprived of 
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the ordinary means to complete their titles., or to alien ; and there- 
fore praying a warrant and commiffion to David Rankine and James 
Young, who were bailies for the year preceding Michaelmas 1760, 
to execute the oflSce of bailie as far as concerns the receiving re- 
fignations and the giving infeftments held burgage, until bailies be re- 
gularly eftablifhed ; and to authorife the common clerk of the burgh 
to be notary to fuch refignations and infeftments. 

In fupport of this application^ inftances were given of perfons au- 
thorifed by the Court to officiate as commiflaries pro tempore during the 
vacancy of the office. The ele<flion of magiftrates and councillors for 
the city of Edinburgh^ at Michaelmas 1745, having been obftruifled 
by the rebellion, the Court, anno 1746, granted commiffion to the 
perfons who had been bailies the year preceding to receive reiignations 
and grant infeftments of burgage-tenements. And the double election 
of the burgh of Linlithgow being reduced, the Court, December 1755, 
granted warrant and commiffion to thofe who had been bailies the year 
preceding, " for receiving reiignations and giving infeftments of bur- 
** gage-tenements, until bailies be regularly eftablifhed ; and autho* 
** rifed the common clerk of the burgh to be notary to all fuch deeds ; 
and ordained inftruments of feifin to be recorded, either in his pro- 
thocal, or in the regifter of feiiins within the burgh ; and allowed 
the warrant to be extraded without abiding the courfe of the mi- 
" nute-book." 

" The defire of the prefent petition was granted in the fame terms.** 



N<> CLXXXV. 5/i& Auguft iy6i. 

RoBiNA Seton contra Graham oi Greigjlon^ 

COMPETITION. 

ALEXANDER Reid having obtained from Hope of Craighall a feu- 
right of the lands of Baltilly, was infeft upon the precept of 
feifin. And during the courfe of feveral years many adjudications 
were led agaijift him, upon fome of which infeftments pafled. In the 
ranking of Alexander Reid's creditors, it was difcovered that his infeft- 
ment being erroneoufly taken was void ; and confequently that the in- 
feftments taken by his creditors were alfo void. The cafe then refbl- 
ved into a competition among various adjudications of a perfonal right 
to lands. None of thefe adjudications being complete lights, their 
preference cannot be regulated by the aft 1661, but by the common 
law ; by which not one of them being preferable to the reft, they ought 
all to be TZXjikGd. pari pq/fu whether within year and day or not; like a 
number of affignments to a perfonal bond without intimation ; a num- 
ber of decrees againft the fame executor; or a number of bills drawn 

upon 
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apon the fame perfon, and accepted by him immediately before his 
bankruptcy. 

The adjudgers were accordingly Tzvkcd pari pajk.'^ * 
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N^ CLXXXVI. 3^ Fehruary 1 762. 

College of St Andrews contra Creditors oi Newark 

RENT- CHARGE. 

r\ the year 1477, John Kinloch of Cruvie, granted to the friers predi- 
cators of St Monance a perpetual annuity of L. 20, to be Jevied 
out of his lands of Invery, part of the eftate of Newark. A fale of this 
«ftate being brought before the Court of Seflion, upon the bankruptcy 
of the proprietor, appearance was made for the college of St Andrews, 
who had right by progrefs to this perpetual annuity ; and craved to 
have it declared as a condition in the articles of roup, that the eftate « 
fhould be burdened with payment of the faid annuity. The Court had 
no hefitation to grant the prayer of this petition, even againft a pur- 
chafer of the faid lands of Invery, though the annuity was a rent- 
charge only, and never cloathed with infeftment. The reafon was. 
That rent-charges were cuftomary in Scotland before infeftments of 
annualrent were introduced ; and they were real rights even without 
infeftment, fo as to be efiedual againft all fingular fucceifors. What 
is curious in this cafe, is to find rent-charges fubfifting in Scotland 
even to this day. And it is remarkable, that here is a real right upon 
land againft which the records afford no fecurity to a purchafer. 

^'CLXXXVIL J Ub February iy62, 

Jam£S Thomson and his Ckebitors contra his Children. 

PROVISIONS TO HEIRS and CHILDREN. 

J Ames Thomson, in his marriage-contracfl with Janet Greenftiiels, 
anno 171 2, " provides the heirs of the marriage to fucceed him in 
^^ the lands of Northcumberhead, and in all other ktnds^ heritages, 
^' fums of money, and others he fliall happen to acquire during the 
^^ marriage/' . James Thomfbn being induftrious, and living long, 
acquired a conftderable fortune. But his eldeft fon being idle and 
profligate, contracted debts and became bankrupt, which induced the 
old man to execute a difpoiition of his efiedb in liferent to his fon 
James the heir of the marriage, and to his children in fee. After the 
granter's death, the heir's creditors brought a redudlion of this fettle- 

ment 
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meat as in defraud of the marriage-contradl, providing the eftate tb 
their debtor the heir of the marriage. The Court repelled the reafon 
of redudion, and aflbilzied the defenders. And what chiefly moved 
the Judges, vras the infolvency of the heir of the marriage. For 
though according to the ftrid interpretation of common law he was 
entitled to the fee, yet in a contrad of marriage intended for the bene- 
fit of thofe who Ihould fpring from the marriage, it could never be 
the intention of the contractors to fecure the eftate to creditors in cafe 
of the heir's bankruptcy, and thereby to rob all their defcendents. 
The cafe was put, of the heir being forfeited for.treafon ; and it was 
agreed by all the Judges, that he could be temoved from the fuccef- 
fion. There is par ratio in the prefent cafe. See Principles of Equity^ 
edit. 3. vol. I. p. 263. * 



NO CLXXXVIIL i6tb February 1762: 

Sir Peter Halket of Pitfirran and his Curator adlitem^ contra 
Wedderburn of St Germains. 

ENTAIL. 

IN the entail of Pitfirran, the heirs of entail are laid under no prohi- 
bition to alien or contrad: debt. They are only prohibited to alter 
the order of fucceffion under the following irritancy, "That the con- 
** travener for himfelf and the heirs of his body, (hall forfeit all right 
>* to the eftate, which fliall devolve upon the next fubftitute.** 

Sir Peter Halket of Pitfirran, having the misfortune of an idiot for 
his eldeft fon, fettled the eftate upon his fecond fon, anA the fubfe- 
quent heirs called to the fucceffion by the deed of entail. The dif- 
ponee furvived his father, but died young without iflue. After his 
death, a procefs was brought in name of the idiot for reducing the 
faid fettlement which barred him from the fucceffion ; and the deed 
was accordingly reduced by the narroweft pluraUty. 

To clear the reafons that occur againft this judgment, it muft be 
premifed, that in our entails every tenant in tail, being proprietor, is 
impowered qua fuch to exercife every a(5l of property ; and that the re- 
ftraints he is under proceed not from any limitation in his right of 
property, but from the perfonal prohibitions contained in the entail, 
to which he ought to fubmit, becaufe he accepted the fucceffion un- 
der that condition ; which holds more efpecially in the prefent entail, 
authorifing in exprefs terms every a6l of property except that <jf alter-^* 
ing the order of fucceffion. 

Keeping this in view, the queftion is. Whether Sir Peter Halket, 
proprietor of the eftate, was barred by the prohibition above-mention- 
ed from exheridating his eldeft fon upon the account of idiocy ? And 

that 
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that he was not barred, may appear from the following reafon : The 
entailer, prohibiting an alteration in the order of fucceffionj^ had only 
in view to fecure the eftate to the heirs of entail named by him. It 
did not occur to him that one of thefe heirs might be an out-law, 
might be a profeffed Papift, might be forfeited for high treafon, or 
might be an idiot. Thefe cafes are not provided for bccaufe they were 
not foreicen ; and therefore they are left to be governed by reafon and 
equity, which didate that the folid way of determining this point is 
to confider what would have been the will of the entailer had he 
forefeen thefe events. Of this there can be little doubt ; for he never 
could intend that any perfon fhould fucceed who would put an end to 
the entail, and convey the eftate to the crown as efcheat. Neither 
could he intend that a proffefled Papift Ihould fucceed who is bairred 
by exprefs ftatute. Neither is it prefumable that he could intend his 
eftate for an idiot incapable of enjoying it. There is therefore no good 
foundation for voi^J^ng Sir Peter's fettlement ; for fuppofing it contrary 
to the words of the prohibition^ it is evidently conformable to its fpi- 
lit and intendment. 



N^CLXXXIX, • igtb February iy62. 

Millers contra Short. 

PRESCRIPTION. 

BY minute of agreement John Miller became bound to affign cer- 
' tain fums, mentioned in a lift, to Thomas Johnfon, who, on the 
other hand||)ecame bound to grant a bond for three-fourths of the fums 
conveyed. This agreement was executed, and Thomas Johnfon granted 
a bond accordingly for L.450 Sterling, with James Short as cautioner 
and fuH debtor. The bond bears date 30th November 1751, and the 
term of payment is at Martinmas 1759. The cautioner's defence in a 
procefs for payment was the ad 1695, introducing the feptennial pre- 
fcription. Anfwered, That adl relates only to bonds for borrowed mo- 
ney. And at any rate can never apply to a bond the tenn of pay- 
ment of which is more than feven years after the date. The Court 
accordingly repelled the defence. 
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N° CXG. 24/A February 1762. 

S c o u G A L contra K e R, 

BILL OF EXCHANGE. 

IN one particular a bill of exchange differs widely from a bond. 
Lent money is intended to remain with the borrower for his be- 
hoof as well as that of the lender, till the one chufe to pay, or the 
o.ther to demand payment. The rule here does not apply quod dies in-- 
terpeUat pro bomtne\ for a term of payment is added not to bind the 
borrower to pay it at the day, but only to empower the lender to make 
a demand at any time after that day. The debtor is not in mora by 
not piylng, until a demand be made by the creditor. But where a 
money trahfatfllon is eftablilhed by a bill, prompt payment is expec- 
ted. In this cafe dies interpellat pro bomine^ The acceptor is not to wait 
for a demand, but ought to offer the money at the term of payment, 
and a place is added where he is to offer the money. The whole fteps 
neceffary in negociating a bill, depend! on the foregoing principle^ 
Where a bill is drawn payable to a third party, it is incumbent upon 
that third party to prefent the bill for acceptance, at or before the 
term of payment, without which the money cannot be paid at the time. 
If the acceptor offer not the money at the term, or within the days of 
grace, it is in him a fort of bankruptcy, which requires a proteft by 
the porteur for not payment, and a notification by him to the drawer 
of the difhonour of the bill : And if any of thefe fteps be negle<5ted, 
the rilk of the • acceptor's infolvency is juftly laid upbn d^ porteur. 
From thefe premifes It follows, that if a bond be afligned tPk creditor, 
it is underftood to be in fecurity only. The aflignee who comes in 
place of the cedent, has the fame privilege with the cedent to demand 
payment, or to continue the fum upon intereft. But the nature of 
a bill is not changed by being indoffed to a creditor ; and therefore he 
is bound to the fame ftrid negociation that a porteur is who purchafes 
a bill with ready money. From the fame premifes it follows, that a 
bill before the term of payment is confidered as a bag of money, to 
pafs from hand to hand without obftruAion. But as the acceptor has 
broke his engagement if he fuffer the term of payment to elaple with- 
out offering payment, a bill after the term of payment can no longer 
be confidered as a bag of money. It degenerates into an ordinary fe- 
curity, refembling a bond after the debtor has fuffered a demmciation 
to pafs againft him. No man will take luch a bill in expedation of 
prompt payment, more than an afiignment of a bond ; and therefore 
every exception competent in the one cafe, ought to be equally com- 
petent in the other. For this reafon againft a bill of L. 16 Sterling 
accepted as the price of cattle, and claimed upon by an indorfee for 

value 
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value 1 8 months after the term of payment, compenfation upoil a debt 
due by the drawer to the acceptor was found competent. 

Some of the Judges were for fuftaining compenfation immediately 
after the term of payment. But the plurality were for continuing the 
extraordinary privileges of a bill as long as it can be the foundation of 
fummary execution, that is, for fix months. This cafe, therefore, 
muft be confidered as a precedent, putting the privilege of fummary 
execution, and the privilege of bairlrtg compenfation, upon the fame 
footing, fo as that both fliould be loft together. 



N^ CXCI. 2Stb February 1762. 

Creditors of Cromarty contra The King's Advocate. 

TAILZIE. 

THE Earl of Cromarty being attainted of high treafon for joining 
In the rebellion 1745, claihis were entered before the Court of 
Seffioli by his creditors ; againft which the following general objedlion 
was made. That the Earl, now attainted, pofleffed the eftate of Cro- 
ttiarty Under a regular entail made by his grandfather, with ftrid pro- 
hibitive, irritantv and refolutlye ckufes, againft alienation and con- 
tlrac^ion j tod that as the debts contraded by him could not afFed the 
eftate as againft him and his heirs bf entail,* as little can they afFedl 
the eftate now that it is devolved to the crown by the Earl's at- 
tainder. 

• In ailfwer to this objedlion, after premifing that the eftate of Cro- 
marty ftadhs entailed In the ufual ftyle of all entails, prohibiting the 
contraiftlng of debt, &fr. " in prejudice and defraud of the fubfequent 
" heirs of tailzie, and provifion above mentioned,'* it was argued. 
That, from the nature of Scotch entails, the full property is vefted in 
the proprietor, as much as in the proprietor of a fee fimple ; that 
clauies prohibitive, irritant, and refolutive do not limit the property, 
but only beftow a privilege upon the fubftitutes to challenge the deeds 
of the tenant in tail. If they ufe their privilege, it has the effedl to 
deprive him of his eftate. If they forbear, his deeds, whether of alie- 
nation or contradlion, are good againft third parties. And if the fub- 
ftitutes negle6l to bring theit challenge within forty years, fuch deeds 
come to be effedhial againft them alfo. 

The confequence is clear. The eftate is vefted in the crown by the 
forfeiture, which deprives the fubftitutes of their hope of fucccffion. 
They cannot challenge the Earl's deeds, becaufe they have no intereft ; 
and the crown cannot challenge them, becaufe the privilege of chal- 
lenge is given to the fubftitutes only. 

Suppofc 
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Suppofe a tenant in tail ftiould alien his eftate gratuitoufly, and no 
challenge is brought for forty years : The purchafer is fecure, and en- 
joys the eftate as a fee fimple. What then will become of the difpo- 
ner's debts, fuch of them as are preferved alive from the negative pre- 
fcription ? The purchafer is liable is having acquired the eftate gra- 
tuitoufly in prejudice of thefe debts. This fuppofed cafe has a ftrong 
analogy to the prefent. 

To ihew that a tenant in tail is complete proprietor, a cafe may be 
put of an heritable bond granted by a tenant in tail, ftaiiding unchal- 
lenged forty years after infeftment is taken. The fubftitutes are bar- 
red from their declarator of irritancy, both by the negative and pofi- 
tive prefcriptions ; and the infeftment muft ftand good till it be ex- 
tinguifhed by payment. This could not be if the fiill property were 
not vefted in the tenant in tail ; for if he were barred by any limita- 
tion in his right from granting fuch deeds, the maxim would be ap- 
plicable quod ab initio vitiofum nullo traSu temporis convaUfcit ; and the ob- 
jedlion to a deed as flowing a non habcnte pote/iatum^ can never pre* 
fcribe. 

The following interlocutor was pronounced : " In refpedl that by 
*• the attainder of the late Earl of Cromarty, his eftate, now veft- 
ed in the crown, is freed and difcharged of all limitations, fub- 
flitutions, and remainder's ; Find it not competent to the crown 
to found upon claufes prohibitive, irritant, and refolutive, 
" which are intended for the benefit of heirs of entail, and for 
them only. And therefore fuftain the claim.*' 






€( 



N^ CXCII. ^6tb February 1762. 

Proprietors in Carrubberh Clofe contra William Regch. 

JURISDICTION. 

rl Auguft 1758, feveral houfes in Carrubber's clofe were deftroyed 
by fire, which begun in the fliop of William Reoch wright. He 
having begun to rebuild his fliop, and to fill his area with timber as 
formerly, the neighbotiring heritors applied to the dean of guild court, 
fetting furth the danger of fire, and that a Wight's fliop in the middle 
of a crowded town was a public nuifance ; and, therefore, praying an 
order upon Reoch to remove his timber, and to defift from building. 
This complaint being advocated to the Court of Seflion upon the pre- 
text of delay of juftice, it was doubted whether a cafe of this nature be 
at all competent to be determined by the Court of Seffion. Judges 
can decern for reparation of damage done. It belongs to magiftrates 
to prevent damage where it is imminent. They can pull down an old 
houfe which may fall upon paffengers } and they ean pull down any 

houfe 
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houfe to prevent the fpreading of fire. They can do more, which is 
to remove a public nuifance. Therefore, the prefent cafe, which re- 
folves into a regulation for preventing fire, is not the province of the 
Court of Seflion, but belongs to the dean of guild, a magiftrate, Vhp, 
like the Roman adile^ has a fuperintendency of buildings within town. 
The Court of Seffion indeed may corredl unfuitable regulations made 
by the dean of guild, upon the principle that every evil muft have a 
remedy. Upon this account chiefly was the caufe remitted to the dean 
of guild, with an in{bru<5Uon to proceed without delay. 

A caufe of the fame nature betwixt Wood and Duncan, on the one 
part, and George Sandeman wright in Perth, on the other, concerning 
a Wright's (hop in the town of Perth, was the fame day, and for the 
fame reafon, remitted to the dean of guild. 



N^ CXCIII. 26tb February 1 762. 

Earl of Strathmore, &c. contra The Minister and Feuars of the 

Pariflx of Kirriemuir. 

SCHOOLS AND COLLEGES. 

BY aft 26, pari. 1696, the fchoolmafter in every pariih mufl be ap- 
pointed by advice of the heritors and minifter of the parifh. In 
a queftion betwixt the Earl of Strathmore, with all the confiderable 
heritors of the parifli on the one fide, the minifter, with a multitude 
of ftoall feuars on the other, concerning the eleftion of a fchoolmafter 
in the parifli of Kirriemuir, it was found. That thofe feuars only are 
entitled to vote who pay cefs, whether feparately, or in a cumulo valua- 
tion. 



NO CXCIV. 27/A February 1762. 

Walter Orrock contra Michael Bennet, &f^. 

SUPERIOR AND VASSAL, 

MR Wemyss, proprietor of the barony of Wemyfs, having, by an 
ad in his baron-court, beftowed upon Walter Orrock the exclufive 
privilege of brewing within this barony ; and decreet having proceed- 
ed accordingly fineing feveral private brewers, the matter was brought 
before the Court of Seffion, and thought of importance to admit a 
hearing in prefence. It was chiefly infifted on for fupporting the adl 
of the baron-court, that there are certain fubjedls, fuch as mills, for- 
talices, dove-coats, 25fr. which are never underftood to be conveyed 
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with land, unlefs mentioned in the difpofition ; and Craig ^ dieg. 8. 
§ 25, was quoted to prove, that brewing and vending ale are of the 
fame natm-e. The only exception is a difpofition of a barony, which 
being nomen univerjitatis is underftood to comprehend all thefe parti- 
culars. 

It occurred to the Court at advifing, that our law is altered as to 
this matter, and that there is a reafon for the alteration. Fortalices 
originally were of great importance in a country that never was at reft 
from inteftine commotions : Mills and dove-coats being rare, made a 
confiderable iiguro; and for that reafon merely were not comprehend- 
ed in a difpofition to land unlefs exprefFed. But fortalices are no 
longer of ufe, and mills and dove-coats have become extremely com- 
mon ; and, in our later pradlice, pafs with the lands upon which they 
(land without neceflity of an exprefs grant. 

The queftion then is, whether the old law ftill takes place with rc- 
fpe<5l to the privilege of brewing. Craig^ in the paiTage above cited, 
puts this privilege, and that of having a fmith's fhop, upon the fame 
footing, obferving, that as both are profitable, the baron is never un- 
derftood to communicate to a vafFal the benefit of either unlefs ^7 
prefled. At prefent this country is well fupplied with brewers and 
fmiths, and even oppreflfed with an over-proportion of the former. 
The benefit is reduced to a trifle, fo as to make it of no benefit to the 
baron to retain either to himfelf. For that reafon, it is now eftablifhed 
in . practice, that any feuar may eredl a fmith's fliop. And that he 
may alfo ere<5t a brewery, was determined as far back as the 1681, 
Falconer, 24th December that year, Nift)et of Dean. 

This point being eftablifhed, what remains is to examine, whether 
the vaffal muft confine within his own feu the traflic of vending ale ?. 
Except thofe who are limited by exprefs agreement, every one may 
provide themfelves with liquor where they can find it. They may 
import wine, ftrong or fmall beer, porter ; and why not buy from a 
feuar within the barony ? And if they can buy from him, it appears a 
plain confequence, that he may offer it to them for fale. To deny 
this, muft infer a privilege in the baron which has no foundation in 
the feudal fyftem, or in any principle, viz. a privilege to confine his 
people to buy their liquors from whom he pleafes. And why not alfo 
their meat, their cloaths, Ssfr. ? Suppofe a baron builds a mill after 
feuing out fome of his lands, it is certain he cannot afbridl thefe feuars 
to his mill ; and as little can he aftridl them to his brewery. 

Monopblies of this fort are of all the moft oppreflive. With refpedl 
to ale in particular,' no regulations can be invented to bar the brewer 
from impofing upon thofe who are aftridled to his brewery the mereft 
tralh at an exorbitant price. 

It was yielded, that a baron or any proprietor may eftablifh regula- 
tions within his own lands, which will be binding upon all new inha- 
bitants, who, by^chufing their refidence there, muft fubmit to thefe, 

regulations. 
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regulations. An aft accordingly of the baron-court may be binding 
upon new comers, but upon none who had an eftabliftied refidence 
before it was made.- 

" Find that no regulations made by a baron with relation to brew- 
ing or vending ale within the barony, are binding upon thofe 
who have acquired feus or tacks before the exiftence of fuch 
regulations. And, in cefpeifl the fufpenders were feuars of the 
barony of Wemyfs long before the adl of the baron-court, 
granting to Walter Orrock the fole privilege of brewing ale in 
the barony : Therefore, fufpend. the letters fitrpliciter^ and de- 






"' cern." 



Some of the Judges infifted to have the interlocutor more explicit, 
by mentioning that the inhabitants, whether of a barony or of any 
other lands, could not be abridged of their natural liberty but by their 
own confent, implied from their chufing to take up their refidence in 
-a place where fuch regulations are eftablifhed* But for peace fake this 
interlocutor was fubmitted to as truly importing the fame. For upon 
the fame footing that anterior feuars and tackfmen are exempted, every 
other perfon mud be equally exempted who had an eftablifhed refidence 
' in the barony be6>re the date of the regulations^ not excepting colliers 
and falters. 



NO CXCV. 2i March 1 762. 

Robertson, &fr. Merchants in Rotterdam contra Charles Ogilvie. 

cAurio yuDicio sisri et jxiDicAruM solvl 

A Decree abfolvitor in the Admiral-court being brought under chal- 
lenge by reduction in the Court of Seflion, and a fentence con- 
<lemnator being pronounced there, it was queftioned whether the cau- 
tioner taken in the Admiral-court is liable to fulfil that fentence. 
The tenor of the bond of cautionry, granted by Charles Ogilvie writer 
in Forfar, " binds and obliges him as cautioner dcjud^iojijli etjudtcatum 
" folvi for William Baillie merchant in Brechen, in the procefs depend- 
" ing in the High Court of Admiralty againft him, at the inftance of 
" Robertfoa, Coutts, and Strahan, merchants in Rotterdam/' Thefe 
merchants, being the purfuers, contended that this cautionry was not 
limited to the fentence of the Judge-admiral, but was interpofed for 
the fecurity of the claim and of the adlion founded on it ; which con- 
fequently makes the cautioner liable to whatever is due ultimately of 
that claim. 

It was admitted by the cautioner, that the bond of cautionry is ap- 
plicable to the adlion, and not to the fentence of the Judge-admiral. 

He 
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He admitted as a confequence, that if the caufe had been advocated 
to the Court of Seffion, which was competent, as the caufe is mercan- 
tile only, he muft have been bound to fulfil the fentence of the Court 
of Seffion, as being given in the caufe with relation to which he became 
cautioner. And he alfo admitted, that a cautioner who happens to be 
taken in the Court of Seffion, is not liberated by a decree of abfolvitor if 
the judgment be reverfed in theHoufe of Lords. Becaufe, as interlocu- 
tors pronoimced in a court of appeal ferve only to diredl the proceed- 
ings of the inferior court, it continues ftill the fame caufe, and it is the 
inferior court which pronounces the ultimate judgment. But then he 
contended, that in the prefent cafe, the procefs by the abfolvitor of the 
Judge-admiral was at an end, and with it his cautionary obligement ; 
that both principal and cautioner were thereby difmijOTed from court ; 
and that a redudlion before the Court of Seffion was a fplit new caufe, . 
which required a new citation of the parties, precifely as in an origi- 
nal procefs* 

In fupport of this reafoning, the cafe was put. That without regard- 
ing the abfolvitor of the Judge-admiral, a new procefs upon the fame 
claim had been commenced before the Court of Seffion, that the cxccp-- 
tia rei judicata had been proponed and removed by repeating a reduc- 
tion of the Judge-admirars abfolvitor. In this fuppofed cafe, tliere 
would be no pretext for keeping the cautioner bound ; and as little in 
the real cafe. For a redudlion before the Court of Seffion is in every 
refpeft a new procefs, not lefs than an original procefs ; and it is put 
in the form of redudion, in no other view than to obviate the objec- 
tion of a res judicata. 

The Judges were much divided. They firft pronounced the follow- 
ing interlocutor : " Having confidered all the circumftances, particu- 
** larly that this is a mercantile not a maritime caufe. Find that the 
" defender is not bound by the bond of cautionry.'* But upon a re- 
claiming petition and anfwers, they varied, and found the defender 
bound by the bond of cautionry. 

What prevailed with me to be for the firft interlocutor, was not only 
the point of law above fet furth, but other points deeply founded in 
equity and expediency. Let us firft confider the cafe of the cautions 
after the decree abfolvitor, what greater hardfliip can be figured than 
that he ftiall remain bound for 40 years, perhaps by minorities double, 
that time, without a poffibility of withdrawing his neck out of the 
yoke. Relief he can have none ; ^or if he were demanding it from the 
principal, this defence in law would meet him, that he is relieved in 
the moft folemn manner by the decree abfolvitor ; and that by an ap- 
plication to the Judge, he is entitled to have up his bond of cautionry. 
In the next place, with refped to the public, the hardfliip impofed up- 
on cautioners by this interlocutor, is fo great as juftly to deter any 
thinking man hereafter from interpofing for another in the Admiral- 
court. What then fhall become of defenders in maritime caiafes, 

ftrangers 
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Grangers efpecially, who never can hope^ for a cautioner in fuch 
terms ? They muft be Condemned unheard ; and the grofleft fcenes of 
iniquity mull go on without a remedy. But quaritur^ Is not the cau- 
tioner upon an abfolvitor entitled to get up his bond from the admiral? 
If fo, this will remove the hardfhip. 



N^ CXCVL i^b March 1 762. 

Elizabeth Clement contra Sinclair. 

ADULTERY. 

BY the common law of England, the wife's adultery did not bar 
her of her dower, even though a divorce had followed, Coke^ 2d 
Inft. p. 435. Upon this account the ad 13th Edward I. cap. 34. was 
cnade, enading, ** That if a wife willingly leave her huiband and con- 
^* tinue with her adulterer, fhe fhall be barred for ever of her dower, 
"** unlefs her huiband willingly, and without coertion of the church be 
" reconciled to her." 

Elizabeth Clement, after living with her hufband for t;hree months, 
deferted and lived in open adultery with another man, by whom fhe 
had a child ; and being cited before the kirk-feifion of Crieff, fhe con- 
fefTed her guilt, and fuffered public penance before the congregation. 
After her hufband'^ deceafe £he brought a procefs againfl his reprefenr 
tatives, claiming the third part of his moveables, and the terce of his 
land. And her claim was fuilained notwiftanding her adultery, which 
was not denied. 

What moved the plurality was, That the purfuer's adultery, fince 
there was no divorce, did not deprive her of her quality of relidl, nor 
confequently of her legal provifions. But it was anfwered by thofe 
who voted againfl the interlocutor. That it was too limited a view of 
the cafe, to confider it merely upon the footing of common law, with- 
out ponfidering what equity didlates. Does it not appear clear in equi- 
ty, that a woman who has behaved fo undutifuUy as a wife, ought 
not to be entitled to any of the privileges of a wife ; and that it would 
be vn-ong in a court of equity to fuflain a claim for making any of 
thcfe privileges effecfhial? The Englifh flatute refls obvioufly upon 
this equitable foundation, and the fame ought to obtain with us with- 
out a ftatute. Now that the principles of equity are ripened, there 
would be no occafion for fuch an a6l either in England or Scotland ; 
though there was ufe for the Englilh flatute, becaufe when it was made 
equity was not known. 

But further, there feems to be a good foundation for obje<5ling a- 
gainfl this claim, even at common law. The wife's legal claim makes 
a branch of the marriage-contra A, by which they are mutually bound 

U u u to 



262 DECISIONSOFTHE 

to live -together as hufband and wife, and by which fhc is entitled to 
be alimented during the marriage, and to certain legal claims after its 
diflblution. Now if Ihe has broke her part of the engagement, he can- 
not be bound to perform his part. Suppofe ihe had fued her hufband 
for aliment after her defertion, he certainly would not have been li- 
able ; and as little ought his heir be liable to make good her legal pro- 
vifions. 



NO CXCVIL ^i6tb June 1762. 

John Allan contra Margaret Callender. 

L E G I T. I M. 

JAh^s Allan merchant in Edinburgh, having two children, 
Euph$Ln who wjs ijiarried and foris fatniliated, and John who was 
married but not fgris fan^iliated, made his ultimate fettlement, difpon- 
ing tQ hi§ wife Margaret (^lallender his houfe and fliop, to be fold, and 
the price to be fettled upon his fon John in liferent, ^nd John's chil- 
dren in fee ; and fettling alfq his moveables upon John and his chil- 
dren, to be diftributed among them as the faid Margaret Gallender 
ihould think proper, according to the circumftances of him and hid 
family. 

The fon John challenged this deed as ultra vires by depriving him 
of his legitim, over which the father has no power. Anfwered, That 
John at the time of the fettlement and at his father's death being bank-^ 
rupt, the fettlement was the mofl rational that could be contrived even 
for his own intereft, becaufe it fecured a fund for his family which 
otherwife mud have been fwallowed up by his creditors ; and at the 
fame time John himfelf was not overlooked, for his mtother was em- 
powered, if (he faw caufe, to fettle all upon him ; and which flie cer- 
tainly would do were a free man to take the benefit of it. 

In fupport of this anfwer it was urged for the defender. That the 
legitim being eftablifhed by law as a provifion to children, it cannot 
in the nature of things be due in any cafe where a child cannot hold 
or take bene'fit by it. For this reafon a father can never be blameable 
for difappointing a fon attainted of high treafon of his legitim. What 
if a child be cognofced an idiot ? What if a young man has attemp* 
ted to murder his fathey ? Thefe particulars prove that thtfre are many 
reafons to juftify a man for with-^holding the legitim from his fon; 
and bankruptcy is as ftrong a juilification as any of them. 

Replied for the purfuer. That the. inference from the cafes mentioned 
to biankruptcy is not fair. A bankrupt has always hopes of emerging 
out of his difl5?ulties, to which his legitim may greatly contribute ; 
and theicefore to depri^ve a bankrupt pf his legitim is not lefs hard than 

to 



COURT OF SESSION. 263 

to deprive one who is not a bankrupt. Put the cafe, which holds true 
as to John Allan, that th^ legitim will pay all the bainfcrtrjit'fi debts, 
and fet him down a free man. This, inftead of being a reaiba for de- 
priving him of his birth-right, is one rcafon more for fccuring him in 
it. And if bankruptcy aflPord not, in this cafe, a reafon for with- 
holding the legitim, it cannot in any other cafe of bankruptcy ; for 
judges muft ad by general rules. 

*' The Judges accordingly reduced the deed, as far as it deprived the 
" purfuer of his legitim.'* 



N^ CXCVIII. 23d Jum 1 762. 

Dalrymplk of Waterftdt contra Mifs Bertram. 

j' EXECUTION. 

GEoRGE Gordon merchant in Dumfries, having failed in his cir- 
cumftances, a fund of L. 350 Steriing, belonging to him as a 
partner in the Britifli Linen-company, was arretted by feveral of his 
creditors ; and the formality of thcfe arreftments was the point here 
difputed, in a multiple-poinding brought by the company agiinft the 
arrefters. 

Mifs Bertram, uncertain in what manner to ufe ail arreftment, exe- 
cuted no lefs than three different arreftments, two upon the nth of 
December 1759, and the third upon the 13th of the fame month. The 
firft was executed againft the deputy-governor and the five diredlors 
feparately, by leaving copies at their dwelling places. To remove the 
objedion of the governor being negledled in this arreftment, the fecond 
arreftment was laid by her in the hands of the governor, deputy-go- 
vernor, and each of the five direi^ors, by leaving one copy of arreft- 
ment with a fervant within the Britifli Linen-company's office, to be 
given to them, becaufe the meffenger coulcf not apprehend any of them 
perfonally. And, for further fecurity, the third arreftment was kid 
by her in the hands of the governor, deputy-governor, and five direc* 
tors nomnatim^ by delivering a fingle copy of arreftment to Mr Henry 
Barclay for himfelf and the faid company, perfonally apprehended 
within the faid company's office. 

Dalrymple of Waterfide's arreftment was executed i8th of Decem- 
ber i759f againft the governor at the mercat-crofs of Edinburgh, pier 
and fliore of Lcith ; and alfo againft the deputy-govemor and five di- 
rcdlors mvmnatim^ by deUvcring copies cf arrcflanent to them fcverally, 
perfonally apprehended or at their dwelling houfcs. 

Waterfide's arreftment was preferred as the only formal arreftment. 
The cafe of the Britifti Linen-company was compared to that of a royal 
burgh, the latter being rcprefented by the magiftrates and council, the 

former 
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former by the governor, deputy-governor, and diredlors. Now, in 
citing a corporation, or in arrefting in their hands, the legal method is 
to execute againft the reprefentatives, which can only be done, either 
by citing them in a body, by delivering them a copy where they are 
met for managing the aflFairs of the corporation, or by executing againft 
each of them fingly and feparately. The latter form was followed by 
Waterfide : neither of the forms was followed by Mifs Bertram. 



N<> CXaX, 1 6/i& July 1 762. 

Foster and Duncan contra Adamson and Williamson. 

PERICULUM. 

IN January 1 755, Fofter and Duncan let to Adamfon and Williamfon 
a falmon-fifhing in the river Tay, oppofite to Errol, on the north 
fide of a fhallow named the Guinea-bank, to endure for five years. 
The river there is broad ; but the current, being narrow, paft at that 
time along .the north fide of the bank, the reft of the river bei^g dead 
water. As one cannot fifh with profit* but in the current, the tackfmen 
made large profits the firft two years, and were not lofers the third ; 
but the fourth year the current changed, which frequently happens in 
that river, and inftead of pafiing as formerly along the north fide of 
^he bank, it paft along the fouth fide, which was a part of the river fet 
to other tackfmen ; by which means the fifhing let to Adamfon and 
Williamfon became entirely unprofitable the remainder of their leafe. 

The granters of the tack having brought a procefs againft the tackf- 
men for L. 'yfi Sterling, being the tack-duty for the two laft years, the 
defence was, a total fterility by the change of the current as aforefaid ; 
and a proof being admitted, the fads appeared to be what are above 
mentioned. 

It was admitted for the purfuers, that the extindlion of the fubjedl 
muft have the efiecfl even at common law to put an end to a leafe ; be- 
caufe the leafe having a fpecial relation to a fubjedl which is to be pof- 
fefTed for rent, it cannot fubfift when there remains no fubjecft that 
can be poffeffed ; as for example, when land is fwallowed up by the 
fea, or when a river totally changes its courfe, and never returns to 
its former channel. The cafe is difierfent in fterility whether of land 
or of fifhing; for there the fubjed remaining in exiftence, is ftill ca- 
pable to be pofleft by'the leflee ; and confequently the leafe fubfifts 
and the rent is due, however unprofitable the pofleflion may be. If 
therefore there be any relief in the cafe of fterility, it muft be upon 
equitable confiderations ; and whatever may be thought with refped 
to a total fterility during the whole years of the leafe, or during the 
remaining years after the leafe i? offered to be given up, the fterility 

here 
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here was temporary only ; for, as the ftream of the river Tay is ex- 
tremely changeable, it might have returned to its former place in a 
month or in a day ; and as the tackfmen adhered to the tack, and did 
not offer to furrender the polTeffion, they certainly were in daily expec- 
tation that the current would take its former courfe. That fuch a tem- 
porary fterility cannot afibrd a defence in equity againft payment of the 
rent, will appear from the following confiderations : imo^ A leafe 
puts the leflce in place of the landlord as to profit and lofs ; the profit 
is his without limitation, and fo ought the lofs : Cujui ammoditm ejus 
dehet eft incommodum is a rule in equity that holds with the greateil 
force in a leafe where the leflee draws all the prqfit, if it fhould be ten 
times his rent, and on the other hand can never lofe more than his 
rent. 2iafo, There can be no equity in fufUining the defence after 
the leafe is at an end. ^ For at that rate, the tenant has a fine game to 
pky : If the fterility continue to the end of the leafe, the tenant takes 
advantage of the equitable defence to get free of the rent ; but if fruit- 
fulneis be reftored, he takes advantage of the leafe, and makes all the 
profit he can. The landlord by this means continues bound, while the 
tenant is free, which is repugnant to all the rules of equity as well as 
of common law. 3te?, At any rate, the tenant cannot pick out one 
or other fterile year to get free of that year's rent : If he have any de- 
du6lion in equity, it muft be upon computing the whole years of the 
fcafe ; for if he be a gainer upon the whole, which is the prefent cafe, 
he has ho claim in equity for any dedu<flion. It carried however to 
fuftain the defence of (lerility, and to aflbilzie the defenders from the 
rent due for the laft two years of the tack. 

Though this judgment feems not better founded in equity than at 
commoQ law, it was however eafy to^difcern what moved the plurality. 
In a queftion betwixt a rich landlord and a poor tenant, the natural 
bias is in favour of the latter : The fubjed in controverfy may be a 
trifle to the landlord, and yet be the tenant's all. I urged this in 
Ckmrt, and put a cafe appofite to that under confideration. A widow 
woman, with a numerous family of children, has nothing to depend on 
but her liferent of a dwelling-houfc and of an extenfive fruit orchard. 
Thefe (he leafcs to a man in opulent circumflanccs, for a rent of 
L. 15 for the houfc and L. 25 for the orchard, which he pofTefTes with 
profit on the whole. The orchard happens to be barren the two 
laft years' of the leafe, and he claims a deduction upon that account. 
No man would give this cafe againft the widow. So much do extra- 
nious circumftanccs influence the determinations of a court, even 
where the Judges are not fenfibic of being influenced by them. 

I am not certain but that Ibmc of the Judges confidcred this as a 
r« interitus to afford a defence at common law ; a very great miflakc, 
as a thing cannot be underftood to be totally deftroyed, where we have 
daily hopes of its being reftored to its former condition. 

Xxx N^CC. 
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N^CC. 2^th July iy6i. 

Gray of Balledgarno contra Maxwell of Bogmtl. 

PROPERTY, 

AN aquedudl in the Carfe of Gowry, admitted to have been opus 
manufaSum^ carries water from a marifh in the lands of Balled- 
garno down to Bogmill, belonging to Alexander Maxwell. This aque- 
dudl, having been partly filled up by mud fettling in it, carried offlefs 
water from the marifli than formerly, Mr Gray, in order to have his 
marifh thoroughly drained, brought a procels againft Maxwell pro- 
prietor of Bogmill, and alfo againft the heritors through whofe grounds 
the aquedudl ran, concluding againft the former, that he fhould clean 
the whole aquedudl from the mud that was fettled in it ; and againft 
the latter, that fuppofing the proprietor of the mill not to be bound, 
each of them fhould clean fo much of the aquedu6l as is within his 
ground. 

He began with Mr Maxwell, who faid in defence. That in the pre- 
fent ftate of the aquedudl he had fufficiency of water for his mill, and 
that he was not bound to clean it for the benefit of the purfuer. 

In advifing a long proof, the principles that govern this cafe were ftated 
as follows. When a man obtains liberty to carry an aquedudl for the 
ufe of his mill tlwough a neighbour's ground, it is implied in this fcr- 
vitude, as in every fubje(Sl of property, that it muft not be ufed in 
damnum victni ; and therefore it is incumbent on the perfon to whom 
the aquedudl belongs to keep the dykes entire, that the water may not 
run out and overflow the neighbouring grounds; /. 8. § 5. Si Jtrvi" 
tus vindicetur. Har carfe {Summons) July 1687, Pearfon contra Inglis. For 
the fame reafon, if the aqueduA happen to be filled up with fand or 
mud, he muft clean it to prevent the water from overflowing and 
hurting the neighbouring grounds ; and therefore the decifion Novem- 
ber 1 73 1, Carlyle of Limekilns contra Douglas of Kilhead, is wrong in 
principles, finding, " That where prejudice done to the neighbouring 

grounds by reftagnation, did arife, not from the infuflSciency of the 

dam-dykes, but from the running in of mud and gravel by land- 
** floods, the proprietor of the mill is not obliged to clean the dam, 
" the reftagnation of the water not being occafioned by any opus ma-- 
** nufaSum of him, nor by his negleft ; but that the proprietor of the 
" fervient tenement may clean the dam if he pleafe." 

But the prefent cafe diflTers fundamentally from that mentioned. 
The purfuer has not to complain of any reftagnation: It is not alledged 
that a fingle drop of water flows back from the aquedudl into his 
ground. He only complains that the aquedudl has become more fhal- 
low by mud fettling in it, and that a lefs quantity of water is carried 

off 
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off than originally. Were this hurtful to the defender, he would clear 
the aquedudl of mud for his own fake ; but there is no. foundation in 
law or equity for obliging him to do this work for the fake of ano- 
ther. No man is entitled to ufe his property fo as to hurt another ; 
and therefore he muft not throw ftones into his neighbour's field, nor 
open a paflage for his water into it. But he is not bound to make a 
ditch in his own ground for carrying off his neighbour's water ; nor, 
fuppofing a ditch already made, is he bound to widen or deepen it for 
the convcniency of his neighbour. 

** The defence was accordingly fuflained, and the defender af- 
'' foilzied.'' 

But the Judges were generally of opinion, though they had no oc- 
cafion in this procefs to determine the point, that the purfuer would be 
well foimded againft the neighbouring heritors in a conclufion, that he 
jhould be fuffered at his own expence to clean the aquedudl for the con- 
vcniency of draining his ground, provided they could not fpecify any 
damage thereby ; for that this would be innocui utiUtatis which no pro- 
prietor ought in equity to obftrudl. 



N® CCL *jtb December 1762. 

Procurator-Fiscal of the Sheriff-court of Stirling contra Callen- 

DAR of Craigfortb. 

S A L M O N-F I S H I N G. 

CAllendar of Craigforth, being entitled to a cruive in the river 
Forth for catching falmon, altered his hecks from the perpendi* 
cular to a horizontal pofition, which intercepted more falmon than for- 
merly. A complaint being made of this alteration by the procurator- 
fifcal of the fheriff-court of Stirling ; and the caufe being brought be- 
fore the Court of Seilion, it was found. That the hecks ought to be 
perpendicular, for the following reafon : It would have been to no pur- 
pofe to fix fo acciirately as is done by ancient ftatutes the widenefs of 
the hecks, if it were lawful to give them fuch a pofition as to make 
diat widenefs of no avail. Our forefathers were no fools, and in fix- 
ing the widenefs of the hecks, they undoubtedly intended that every 
fifli within that dimenfion might pafs up the river. But to place the 
iiecks horizontally, though three inches wide, makes a greater obftruc- 
tion to the paffage of the falmon than to place them perpendicularly 
one inch wide. And therejfpre, the placing them horizontally is adding 
againfl the meaning of the ftatutes, though not againft the words. 
Suppofe the hecks to be perpendicular, but indented in a waving line 
with very acute angles ; this form would be a greater obftrudlion than 
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a ftreight line would be with the diftancc of Icfs than an inch betwixt 
the hecks. 



N^ CCIL I otb December 1 762. 

Tailors oi Edinburgh cmtra their Jouhnsymen. 

P O L I C E, 

THE fpirit of mutiny fliowed itfelf fome time ago among the work- 
men in the city of London, and came to fuch a height as to re- 
quire the aid of the legiflature. The fame fpirit broke out afterward 
among the journeymen-tailors of Edinburgh, who ere<5ted themfelves 
into a club or fociety, keeping in particular a lift of the journeymen 
out of {ervice, under pretext of accommodating the mailers more eaiiiy 
with workmen, but in reality to enable themfelves to get new mailers, 
if they difiered with thofe they ierved. When any of them deierted 
their fervice, they entered their names in that liil, and were immedi* 
ately again employed, as other mailers were under a neceifity to take 
them or to give up their bufinefs. The mailer-tailors fuflPered many 
inconveniencies from this combination, which among other hardfhips 
produced increafe of wages from time to time. The journeymen had 
always breakfailed in dieir ma(ler*s houfes to fave time; but upon a 
cohcert among them, they all of them deierted their work about nine 
in the morning, declaring their refolution to have the hour betwixt 
nine and ten to themfelves in all time coming. The defertion was 
the more diilreiBng, as it was made when the preparing fome cloathing 
for the army required the utmoll difpatch. This occafioned a com- 
plaint to the bailies of Edinburgh, who found, " That the defenders 
*' and other journeymen-tailors of Edinburgh are not entitled to an 
** hour of recefs for breakfafl ; that the wages of a journeyman-tailor 
in the faid city ought not to exceed one (hilling per day ; and that 
if any journeyman-tailor not retained or employed, fhall refuie to 
work when required by a mailer on the forefaid terms, unieis for 
** fome fufficient caule to be allowed by the magiilrates, the offender 
^* fhall upon conviAion be puniihed in terms of law/^ 

This caufe being brought to the Court of Seifion by advocation, it 
was thought of fufficient importance for a hearing in prcfence ; and 
the refult was to approve the regulations of the magiilrates. 

The only difficulty was, whether the forefaid regulations did not en^ 
croach upon the liberty of the fubjed. It was admitted, that they did 
in fome meafure ; but then the Court wa* fatisficd of their neceffity 
from the following coniiderations. Arts and manufadures are of two 
kinds. Thofe for luxury and for amufement are fubje<fled to no rules, 
becaufe a fociety may fubfiil comfortably without them* But thofe 
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^hich are neceflary to the well being of fociety mtift be fubjeded to 
rules, otherwife it may be in the power of a few individuals to do 
much mifchief. If the bakers Ihould refufc to make bread, or the 
brewers to make ale, or the colliers to provide coals, without being 
fubjeded to any control, they would be mafters of the lives of the in- 
habitants. To remedy fuch an evil, there muft be a power placed 
fomewhere ; and accordingly this power has been long exercifed by 
magiftrates of burghs and juftices of peace, under review of the fove- 
reign court. The tailors by forbearing to work cannot do mifchief fo 
fuddenly ; but people muft be cled, and if there be no remedy againft 
the obftinacy of the tailors, they may compel people to fubmit to the 
moft exorbitant terms. \ 

Another point det>ated, was the propriety of the foregoing regula- 
tions. Upon which it was obferved, that the regulation of the wages 
is even admitted by the defenders themfelves to be proper, becaufe they 
have acquiefced in it without complaint. And yet if this article be 
admitted, the other regulations follow of neceffary confequence ;. for 
it is to no purpofe to fix wages, without alfo fixing the number of 
working hours ; and it is to no purpofe to fix either, if the defenders 
have the privilege to work or not at their pkafure. Their demand of 
a recefs between nine and ten,' which they chiefly infift for, is extreme- 
Jy inconvenient becaufe of the time it confumes, efpecially in a wet 
day, when they muft fhift and dry themfelves to avoid fuUying the new 
work they have on hand. And as for health, they will never be denied by 
either their mafters, or by the judge, a whole day at times for exercife. 



N^ CCIII. 15A& December 1762. 

Procurator-fiscal contra Wool-combers in Aberdeen. 

POLICE. 

THE journeymen wool-combers in Aberdeen, did, in the year 
1 755, form themfelves into a fociety, exacting entry-money, in- 
Aiding penalties, "i^c. to be under the management of ftewarts chofen 
every month. And though their feeming view was to provide for their 
poor ; yet under that pretext feveral regulations were made cramping 
trade^ and tending to make them independent of their employers. A 
complaint againft this fociety by the procurator-fifcal of the bailie- 
court of Aberdeen being removed to the Court of Sefllon by advoca- 
tion, the following interlocutor was pronounced : *' The Lords ha- 
ving confidered the plan upon which the fociety of wool-combers 
was ereded, the regulations at firft enaded, though afterwards a- 
brogated, and the rules ftill fubfifting ; find. That fuch combina- 
tions of artificers, whereby they coUedl money for a common box, 
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inflidl penalties, impofe oaths, and make other by-laws, are of dan- 
gerous tendency, fubverfive of peace and order, and againft law : 
Therefore they prohibit and difcharge the defenders the wool- 
** combers, to continue to aft under fuch combination or fociety for 
the future, or to enter into any fuch like new fociety or combina- 
tion, as they fliall be anfwerable ; but allow them, at the fight of 
the magiftrates of Aberdeen, to apply the money already collected 
for difcharging the debts of the fociety ; the remainder to be diftri- 
buted among the contributers, in proportion to their refpedlivc con- 
•* tributions." 

Upon a reclaiming petition, anfwers, replies and duplies, the Lords 
adhered to the foregoing interlocutor, as far as it finds the fociety 
complained of to be of dangerous tendency, and confequently contra 
Bonos mores. But they remitted to the Ordinary to hear the parties, 
whether the wool-combers may not be permitted under proper regula- 
tions, to contribute fums for maintaining thdr poor. 



N^ CCIV. 2S/b January 1763. 

John Finlay contra Ruddiman. 

POLICE, 

IN the Edinburgh Caledonian Mercury, dated 17th of September 1760, 
the following paragraph was inferted upon the authority of an 
anonymous letter from Glafgow : " Satiuxiay one John Finlay a ftioe- 
maker was taken into cuftody for committing a rape on a fervant- 
maid belonging to one of our prefent magiftrates, which, with other 
bad ufage, has occafioned her death. He is a worthlefs fellow, and 
it is hoped will receive a puniihment adequate to his many atrocious 
** crimes/' The publifliers of this paper foon being convinced that 
their information was falfe, publifhed the following article in their pa- 
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per, 27th of December 1760: " We have reafon to believe, that feve- 
** ral paragraphs of the letter from Glafgow, inferted. in our paper of 
" the 17th, are groundlefs; partictdary that concerning John Finlay 
" fhoemaker. This letter appears to us to have been wrote with a 
** malicious defign. We are forty we took any notice of it ; and are 
" making every enquiry that can tend to a difcovery of the impofi- 
tion. In the mean time, in juftice to Mr Finlay, we can aflure the 
public, that the above-mentioned paragraphs are void of founda- 
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" tion." 



John Finlay merchant in Glafgow, was a member of the incorpora- 
tion of fhoemakers in Glafgow ; and in that character carried on an 
extenfive manufadlory of boots and fhoes. This gentleman imagining 
himfelf to be pointed out by the paragraph firft mentioned. Brought a 

procefs 
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procefs againft the publifliers for damages. It was clear that there was 
here no animus injuriandi wixh refpedl to the purfuer; becaufe, imo^ 
The defignation of John Fhilay fhoemaker could not point out the 
purfuer, who never carried that defignation till he thought proper 
to affume it in the prefent procefs. 2do^ The paragraph bears, that 
Finlay the fhoemaker was taken into cuftody, which was not the pur- 
fuer's cafe. And 3//V, The defenders could have no intention to de- 
fame the purfuer their good friend, with whom they had a conftant 
correfpondencc, by fending him weekly their news-papers. 

The purfuer urged, imo^ That the defenders mufl have had an ani- 
mus to defame fome perfon under the name of John Finlay fhoemaker, 
and being verfantes in illicito^ that they mufl be liable for all confe- 
quences. The anfwer was, That they had no animus to defame any 
perfon, but barely to flate a fadl as an article of news. 

It was urged, in the next place, that they ought to infert no article 
but where their information can be depended on. It was obvious to 
anfwer, that the purpofe of a news-paper is to publifh fadls wherever 
happening ; and fuch a paper mufl be extremely defedlive, if no intel- 
ligence be admitted but what proceeds from unexceptionable autho- 
rity ; for the profits of a news-paper will not defray the expence of 
eflablifhing faithful correfpondents in every comer. 

When this caufe, which concerns the liberty of the prefs, was ad- 
vifed, it occured as a matter of no flight difficulty to afcertain the 
boundary betwixt that liberty which mufl be indulged to a news- 
writer^ in order to inform or divert the public, and that licentioufnefs 
which, without any evil intention, may do mifchief. One thing is 
clear, that the writer of a news-paper is not privileged to commu- 
nicate to the public any private tranfa<5lion, however certain his infor- 
mation may be. He mufl confine himfelf to what is publicly tranf- 
aded, and what mufl fpread of courfe without a news-paper; in 
which cafe, a news-paper has no other eflFeA but to quicke^ the intel- 
ligence. The article challenged is of that nature ; for nothing can be 
more public than a man's being taken into cuflody in a great city to 
be tried for a crime. News-writers, however, arc not privileged to 
defame a perfon by charadlerizing him a worthlefs fellow, defferving 
punifhment adequate to his atrocious crimes. This was certainly rafh 
and unguarded, and the lefs excufable, that fuch virulent expreffions 
are by no means neceffary for carrying on the purpofe of a news- 
paper. 

The Lords accordingly found the defenders liable in damages, 
** and modified the fame to L. 15 Sterling." 
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N^ CCV. I Stb February 1 763. 

Commissary oi Aberdeen contra Commissaries oi Edinburgh. 

JURISDICTION. 

IN a procefs of fcandal and verbal injury, the commifTary of Aber- 
deen pronounced an interlocutory fentence, " decerning the de- 
fender to appear in the court and to a£k pardon of the purfuer, &fr. 
and decerning him to pay a certain fum for damages and ex- 
pences." The defender, diflatisfied with this fentence, prefented a 
petition of appeal to the commiflaries of Edinburgh, praying, " That 
" the faid interlocutor be reverfed, and fuch other relief and indcm- 
" nification be given him as to them (hall feem meet." The com- 
miffaries of Edinburgh granted a deliverance upon this petition of ap- 
peal, ** Appointing the fame to be intimated to the purfuer, or to his 
** procurator at Aberdeen ; and appointing the purfuer to give in an- 
*' fwers within twelve days after the intimation." And having 
thereafter refumed the confideration of the appeal, they gave the fol- 
lowing deliverance : " The commiffaries having confidered the peti- 
" tion of appeal, with their interlocutor thereon, duly intimated, to 
*' which no anfwer has been given, they remit the caufe to the com- 
" miflary of Aberdeen with the following inftrudlion, " that he yet 
*' alldw a reafonable time to the defender for begging pardon of the 
*' purfuer, ?ffr," 

The commijQTary of Aberdeen, being advifed that the commiflaries 
of Edinburgh have no power to take caufes from his court, whether by 
advocation or appeal, advocated this caufe to the Court of Seflipn, 
upon the fingle head of incompetency. And the bill of advocation 
being reported to the Court, they appointed excerpts of the ftatutes 
and inftruAions concerning the jurifdidlion of the commiflaries of 
Edinburgh tp be laid before them, which being done, the following 
confiderations occurred to the Judges at advifing : The form of an ap- 
peal is contained in adl 99, pari, 1503, binding the appellant to find 
caution in the inferior court within a time fpecified. This form gave 
place to advocations which did not require fuch caution. And S/^r 
bears tefl:imony, that appeals went out of ufe after the inftitution of 
the Court of Seflion, giving place to advocations, redudions, and fu- 
fpenfions. With refpedt to advocations in particular. Stair fays that 
they were confined to the Court of Seflion, L. 4. ///. i. § 35. And § jj^^ 
he lays, " That the Lords do advocate from the commiflaries, and that 
" the commiflaries of Edinburgh may reduce the decreets of inferior 
" commiflaries ;'* which is agreeable to the adl 1609, eftablifliing the 
commiflaries of Edinburgh. 

And 
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And as for appeals, it appears from the 19th article of the inftnidlions 
to the commiflaries, that thefe were at that time in defuetude ; and 
that the commiflaries of Edinburgh could not review the proceedings 
of inferior commiflaries, otherwife than by a libelled fummons of re- 
dudlion. 

*' And accordingly it was found, That the commiflaries of Edin- 
" burgh have no power to advocate from inferior commiflaries." 



N^CCVL i6/i&>/i^ 1763. 

Stracy Till, ^c. contra Robert Jamieson. 

COMPETITION- 

A Legacy of L.200 Sterling being left to Margaret Jamiefon by her 
uncle John Hamilton merchant in Glafgow, fiie being in good 
buiinefs as a mantta-maker afllgned the fame to her father Robert 
Jamiefon, in order to fupport him in his old age. The aflignment 
bears date 7th June 1759 ; and,' on the 17th of Augufl: the fame year, 
fhe was enticed into a marriage with Robert Mafon linen-draper in 
Northallerton, who, in a month after the marriage, became bankrupt, 
and a commifllon of bankruptcy was iflTued out againft him. The 
commiflloners of bankruptcy executed, as ufual, an aflignment to the 
bankrupt's eflPedls, 2 ad of Odlober 1759; and the aflignment by Mar- 
garet Jamiefon to her father was not intimated till the x 7th of May 1 760. 
The reprefentatives of John Hamilton, in order to pay fafely, brought 
a multiple-poinding againfl: the aflighees to the bankrupt hufband's 
cfl^edls, and againft Robert Jamiefon aflSgnee from the wife. 

And the Lords found, " That the aflignment in favour of Robert 
" Jamiefon, having been granted and delivered before the mar- 
" riage, though not intimated, is preferable to the legal aflign- 
** ment by the fubfequent marriage/* 

This judgment refts upon two diflPercnt grounds, both of which were 
\mder view of the Court, imo^ That the legal aflignment by marriage 
transfers nothing to the hufband but what the wife had the free dif- 
pofal of ; and therefore, not any fubjed made over by her to another, 
of which flie could not difpofe, though the legal title remained with 
her. 2^/^, As Margaret Jamiefon's aflignment to her father bears war- 
randice from fadl and deed, the hufband, had the fubjed been even con- 
veyed to him exprefsly, muft have conveyed it to the aflignee, as being 
liable for his wife's debts. 

Z z z N<^ CCVIL 
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fi^ ccvii. 30'^ >»^ 1763- 

Carnagie of Craigo contra Scot pf Brotberton. 

PENALTY. 

IN a proccfs at the inftance of an heritor poffefled of a falxnon-fifhing 
in a river, againft an inferior heritor for regulating his cruive and 
cruive-dyke, particulariy that he fhould obferve the Saturday's flap, 
that the hecks of his cruives Ihould be three inches wide, l^c. ; the 
Lord Ordinary, after finding the defender bound to obferve the ftatu- 
tory rtgulations with refpedl to cruives, declared, That the defender 
fliall be obliged to obferve thefe regulations under the penalty of L. 50 
Sterling. 

In a reclaiming petition it was urged for the defender, That as the 
law has impofed no penalty for contravening thefe regulations, the 
Court can impofe none j and that the purfuer muft be fatisfied to fue 
for damages upon contravention. It was anfwercd^ That tho' damage 
muft follow the contravention, it is beyond the reach of art to ai^ 
certain the extent of the damage j and therefore, there is no other me- 
thod to enforce fuch regulations but the annexing a penalty. This in- 
deed is ordinarily done by the legiflature. But if this remedy be ne- 
gleded, it ought to be fupplied by the fovcrcign Court of Equity, in 
order to make the law cflFeAual ; for we cannot fuppofe a legiflature 
would intend fuch an abfurdity as to enad a regulation, and yet leave 
people at liberty to tranfgrefs it at pleafure. 

** The Lords unanimoufly adhered/* 

N^ CCVIII. ^b July 1763. 

Laird contra Kirkwood. 

D E A T H - B E D. 

J Ames Laird, as heir at law, having raifed a redu6lion againft Mar- 
garet Kirkwood, of a difpoiition in her favour by John Kirkwood, 
as having been granted by him after contra6ling the difeafe of which 
he died about three weeks after the date thereof; it came out upon 
proof, that the difeafe of which Kirkwood died was a decay proceeding 
partly from old age; that he laboured under this difeafe a confiderable 
time before granting the difpoiition in queftion ; that after granting it 
he went to a horfe-race at Lochwinnoch, where there was a fort of mar- 
ket occafloned by the conflux of people, but no legally eftabliflied mar- 

ket; 
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fcet ; and that he complained to feveral people in the market that he 
was ill. 

' In fupport of the redudlion it was urged, itno^ That the being in 
kirk or market as an evidence of reconralefcence muft be reftridled to 
a legal market, where it is prefumed that all forts of perfons are con- 
vened. 2do^ That the going to kirk or market is only a prefumption 
of reconvalenfcence, and muft yield to more pregnant evidence of the 
continuance of ficknefs. And here is diredl evidence even by the dif- 
poner's own acknowledgment to feveral people in the market that he 
was no better. The judgment was as follows : 

Find it proved, that the deceafed John Kirkwood went unfupport- 
ed to the market of Lochwinnoch after the date of the difpofi- 
tion, atid therefore repel the reafon of reduction." 






The going to kirk or market after executing the deed challenged, is 
commonly confidered as evidence of reconvalefcence, and might juft- 
iy be fo confidered during that period of our law when the laple of 
time did not bar the challenge, and when after the deed was granted 
there was latitude fuflicient for the granter to be ill and well more than 
once. But the time of three-fcore days, which fecures a deed from be- 
ing challenged upon the head of death-bed according to our prefent 
law, makes it fcarce credible without the moft diredt proof, that a 
man who is under a morbus fonttcus when he makes a deed, fhould af- 
terward be reftored to perfed health, and at laft fall ill of a difeafe 
which occafions his death, all within the fpace of three-fcore days. In 
our prefent pra<5tice however, the going to kirk or market continues as 
formerly to bar the reducflion ; not furely as a proof of reconvalefcence, 
but only as evidence of that degree of fenfe and underftanding which 
is fufficient to fupport the deed. 

In the prefent cafe, the granter went to the market of Lochwinnoch 
the fame day he granted the deed ; and if he was ill in the morning 
when he granted the deed, and for a long time before, which is pro- 
ved, he could not be in perfedl health at noon when he went to the 
market, even abftradting from his own acknowledgment of his being 
no better. If it was right therefore to fuftain this circumftance as fuf- 
ficient to bar the redudion, it could be upon no other foundation than 
that Kirkwood by going to the market fhowed himfelf to be in fuch a 
<:ondition as to be capable to execute a deed. From this confideration 
i draw the following inference. That whatever di£^afe a man may la- 
bour under, yet if it difqualify him not for public worfliip, nor for 
tranfadting his ordinary afiairs in a public manner, fuch difeafe will 
not be confidered as morbus fonticus^ nor bar him from executing a 
rational deed. 

Hence a ready anfwer to the two topics urged in fupport of the reduc- 
tion. With refpeA to xkatjirjty if the going to a market be confidered 
AS evidence of fuch vigour of mind and body as to qualify a man for 

granting 
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granting a deed in prejudice of his heir, which undoubtedly it is held 
to be, it can make no difference whether the market be legally efta- 
bliftied or not ; becaufe the one is no better evidence of health than 
the other. And with refped to the fecond^ did the going to kirk and 
market reft upon the footing of reconvalefcence, the argument would be 
invincible ; but as it is laid hold of only to prove a degree of vigour 
fufficient to qualify a man for making a deed, the argument is of 
no 'force. 



N^ CCIX. ytb December \ 763. 

M'Nair contra Gordon oi Ardoch. 

INHIBITION. 

DOnald Gun being creditor to Alexander Sutherland of Littletor- 
boU in L. 1000 Scots by bond, brought an a<flion upon the paf- 
five titles againft John Sutherland the debtor's heir, concluding pay- 
ment of the fum in the bond, with annualrent and penalty j and up- 
on the depending procefs raifed an inhibition, " Inhibiting and dif- 
" charging all fubfequent contracflions whereby the eftate of Littletor- 
" boll may be eviAed in defraud of Donald Gun the complainer, a- 
*' nent the implement and fulfilling to him of the faid decreet when 
** obtained, and payment making to him of the debts and fums of 
" money to be contained in the faid decreet." Decree paiTed accord- 
ingly in January 1727, followed by an heritable bond of corrobora- 
tion upon the eftate of LittletorboU, upon which the creditor was in- 
feft January 1729, as alfo with an adjudication dated 3d December 
1735, upon which the fuperior was charged. 

The faid John Sutherland of LittletorboU, granted to Alexander Gor- 
don of Ardoch, anno 1725, an heritable bond for 5500 merks,. upon 
which infeftment was taken anno 1728, followed by a decTee of adju- 
dication 1 8th December 1734. 

In a procefs of fale of the eftate of LittletorboU, a competition arofe 
betwixt thefe two interefts ; and as Ardoch was firft infeft, his compe- 
titor had no ground of preference except upon his inhibition, which 
was infifted on as entitling him not only to be preferred for the fums 
contained in his decree upon the paflive titles, but alfo for the addi- 
tional fums contained in his bond of corroboration and fubfequent de- 
cree of adjudication. And feveral precedents were urged to ihow that 
this naturally was the effe<Sl of an inhibition. To which it was an- 
fwered. That to determine the prefent point, there is no occaiion to 
enter deep into the nature of an inhibition ; it being fufficient to ob- 
ferve, that by the exprefs tenor of the letters, the effedt of the inhibi- 
tion 



COURTOFSESSION. 277 

tion is confined to the fums contained in the decree upon the paffivc 
titles, which accordingly was found by the Court. 



N^ CCX. jtb December i']62^. 

Earl Selkirk contra M'Moran of Glefpine. 

T E I N D S. 

A Tack of the teind of his own land, obtained by an heritor from 
the titular being expired, he was allowed to continue his poflef* 
fion by tacit relocation, upon paying the tack-duty of L. 200 Scots. 
An aftion was brought againft him by the titular in the year 1750, con- 
cluding for payment of 1000 merks yearly, as the true value of the 
teind. This procefs proceeded flowly, and when it was drawing to a 
conclufion, the queftion occurred. Whether the citation in this procefs 
was a proper interruption of the tacit relocation ? It was urged for 
the defender; that inhibition of teind is the only legal interruption. It 
was anfwered for the purfuer, that tacit relocation has no other foun- 
dation than the confent of parties ; and that a procefs rejecfling the 
tack-duty, and demanding the full value of the teind, is as ftrong a 
fpecification of the titular's diffent, as any legal adl can poflibly be. 
" The Lords accordingly found this procefs a fufficient inter- 
" ruption." 

N^ CCXL December 1763. 

Mrs Mahy Campbell o£ Boqubane contra Robertsok. 

R E M O VI N G. 

A Tenant; being in arrQ^r a full yearns rent at Whitfunday 1 763, a 
procefs was brought againft him by the landlord upon the adt of 
federunt 1756, either to remove or to find caution for the arrears and 
for the rent of the five following crops. Three days after the adion 
was called before the IherifF, the defender paid up his whole arrears, 
2^nd got a receipt for the fame, which he produced in procefs. The 
Iheviff, however, judging it fufficient that the defender was a year in 
arrear wl^en the procefs co»menced, decerned in terms of the ad of 
federunt. But the caufe being brought before the Court of Seffion by 
a bill of fufpenfion, the Court was unanimous tliat in a procefs upon 
the a6l of federunt, the tenant can neither be decerned to remove nor 
to find caution, unlefs a full year's rent be due at the date of the de- 
cree ; s^nd therefore appointed the bill to be paffed. 

Aaaa N^ CCXII. 
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N^ CCXII. 20th January 1764. 

John Muir, Suppliciant. 

JURISDICTION. 

AN eftate being difponed to John Muir writer to the Signet, upon 
this condition, That he aflume and ufe the firname of Cbalmcr in 
all time after, he applied by petition to the Court of Seflion, fetting 
forth, that being a clerk to the Signet, an agent in the Coiurt of Sef- 
fion, and a notary-public, he could not alter his fubfcription without 
their Lordfhips fpecial authority ; and, therefore, praying their autho- 
rity to that end. 

" The Lords allowed and authorifed the petitioner to change his 
" name, and to adl under the name of Chalmer in the feveral ca- 
pacities above mentioned.*' 



(i 



NO CCXIII. 26/A January 1764. 

Countefs of Cromarty contra The Crown. 

IMPLIED WILL. 

THE eftate of Cromarty ftanding entailed in favour of heirs-male, 
the Earl, in his contradl of marriage anno 1724, " became bound 
** in cafe of children of the marriage who fhall fucceed to, and enjoy 
*• the eftate, to infeft his lady in a liferent-locality of 40 chalders 
** victual ; and in cafe there be no children of the marriage who fhall 
" fucceed to, and enjoy the eftate, he became bound to make the faid 
** locality 50 chalders. To which there is added the following claufe : 
" That if at the diflblution of the marriage there be children who fhall 
" fucceed to, and enjoy the eftate, but who fhall afterward deceafe 
** during the life of his faid fpoufe, fhe from that period fhall be en- 
" titled to 50 chalders, a? if the faid children had not exifted.'* 

The Earl of Cromarty being forfeited in the year 1 745, having ifTue 
both male and female, a claim was entered by his lady for her join- 
ture of 50 chalders, to take place after her hufband's death. Objedled 
by his Majefty's advocate. That fhe is entitled to 40 chalders only, 
there being fons of the marriage, who but for the forfeiture would 
fucceed to the eftate. Anfwered, That taking the words of the con- 
tra<5t ftridlly according to common law, the claim muft be reftridled 
to 40 chalders, becaufe it cannot be faid literally that there are no 
children of the marriage who can fucceed to, and enjoy the eftate. 
But here the forfeiture is plainly a cafus incogitatusy about which the 

parties 
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parties interpofed no will, and equity didlates that the lady ought not 
to fuffer by this overfight, but that the fame ought to be fupplied by 
the Court, provided it can be made evident what would have been the 
will of the parties had the event been forefecn. About this there can 
be no doubt ; for if the Earl was willing to give a jointure of 50 chal- 
ders to his fpoufe, in cafe his brother or his nephew ihould fucceed to 
his eftate, multum magis in the cafe of a forfeiture. 

The claim accordingly was fuftained for 50 chalders." 



(( 



N<> CCXIV, I Uh February 1 764- 

The Younger Children of Seton of Carrifton contra The Heir. 

ALIMENT. 

GEoRGE Seton of Carrifton, poffefling an eftate as heir-apparent 
to his father, very little above 1400 merks yearly of free rent, bur- 
dened his eldeft fon and heir with an annuity of 600 merks yearly to 
his wife, and a provifion of L. 100 to each of his fix other children. 
But having died in apparency, after poffefling the eftate but two years, 
thefe provifions became ineffedual. 

This produced a proccfs of aliment againft the heir, who was but 
eleven years of age, at the inftance of the widow and her fix other 
children. It was admitted by the tutors for the heir, that he was 
bound ex jure natura to aliment his mother, and the quantum was fub- 
mitted. But they contended that the natural obligation to aliment re- 
lations is not extended beyond one's own children ; that therefore he 
was not bound qua brother to aliment the purfuers, nor as reprefent- 
ing his grand-father ; becaufe there is no natural obligation upon a 
man to aliment his grand-children ; and that he does not reprefent his 
father, who only was bound to aliment the purfuers his children. The 
Judges confidered that children arrived to the age of fourteen may 
make a fhift for bread to themfelves ; but that children under that age 
are helplefs ; and that it would be a defed in law if there fhould exift 
an infant having near relations in eafy circumftances, and yet no pcr- 
fon bound to provide for them. 

In this view they modified 600 merks yearly to the mother, and an 
aliment of 100 merks yearly to each of the three younger children, un- 
til they fhould arrive at the age of fourteen. 



N^ CCXV. 
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N^ CCXV- 22d February 1 764. 

Miller contra Brebner'', ^c. 

JURISDICTION. 

A Man haviqg feveral debtors within the fame flieriffdom, not one 
of whom owed him to the extent of 200 merks, thought proper 
notwithftanding to convene them all in one procefs before the Court of 
Seffion, and obtained a decree in abfence. This decree being fufpend- 
ed, the following interlocutor was pronounced at difcufling the fufpen- 
fion. " In refpedl that the fufpenders, though living within the fame 
*' jurifdidlion were called before the Court of Seffion prima injlantia^ for 
" payment of fums, each of them under 200 merks, though above 200 
*' merks upon the whole ; therefore fufpend the letters ftmpliciter and 
" decern, referving to the charger to infill as accords before the in- 
" ferior Court." 



N^ CCXVI. I lib June 1 764. 

Buchanan and Cochrane, Merchants in Glafgow^ contra 

Robert Sw an, 

PROPERTY. 

IN September 1748, M^Lachlan and Drummond, merchants in Ma- 
ryland, fhipped on board a vfiffel bound for Glafgow, 38 hogfheads 
of tobacco, configned to James Johnfton merchant there. Upop the 
back of the hill of loading is the following writing, " I do hereby af- 
^* Cgn, transfer, and make over unto Robert Swan of Annapolis mey- 
** chant, the within bill of loading, for the coniideratioft of L. 152 
" Sterling, by us received from him, this 20th OkE^ober 1748, per 
** James M'Laucblan for bimfelf andjobn Drummondr But the bill of 
loading, with this affignment on the back of it, came not to John- 
flon's hand, till long after the cargo was delivered to hin\. 

The faid cargo was arrefted in the hands of James Johnfton, 30th 
December 1748, by fome creditors of M'Lachlan an4 Prummond, 
which produced a mulciple-poinding ; in whi^h, appearance was made 
for Robert Swan, who claimed preference upon the faid affignment in 
his favour. It was objeded by the arrefters. That this affignment 
could not transfer the property without delivery : That the cargo ftill 
remaining the property of M'Lachlan and Drummond, was habily 
aflFeded by the arreftments of their creditors ; and that the arreftments 
being laid in the hands of Mr Johnfton, fome weeks before Swan's 

affignment 
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affignment was intimated to him, the arreftments are clearly prefer- 
able. 

It was the opinion of the Court, that the affignment on the back of' 
the bill of loading made a complete transference of the property to 
Robert Swan j and upon tl^it medium he was preferred. 

When it is the purpofe of a bargain of fale, that the purchafer fhould 
have the immediate ufe of the fubjedl, delivery is neceflary to fulfil 
that purpofe, without which the purchafer cannot have the ufe of the 
fubjeA ; and for that reafon, delivery in fuch a cafe is neceflary to 
transfer the property: Until delivery be made, the bargain is an 
inchoated adl not compleated. But where the pm-pofe is to transfer the 
property of a fubjedl which the purchafer has no immediate ufe for, 
the jMToperty may be transferred by confent alone ; for delivery in that 
cafe would be a mere adt of form without any ufe. For example, I 
have an hundred head of Highland cattle grafing in an inclofure 
in the county of Norfolk waiting for a market ; and needing ready 
money, I am willing to difpofe of my property. If adlual delivery 
be neceffary for transferring the property, no man in this country 
will purchafe, becaufe he will not go fo far to receive delivery. And 
beiide it would be a cumberfome and empty form, to oblige a man 
to travel 400 miles, for no better purpofe than to take fo many 
qattle by the horns without moving them out of the place, they being 
to remain there for a market. Another cafe was figured, of felling a 
cargo while the fliip was yet at fea, during which time there is no op- 
portunity for perfons at land to give or receive delivery. To require 
delivery in this cafe, or in cafes of the fame nature, would be a total 
bar to fuch bargains, however neceflary for the fupport of credit and 
circulation of commerce. ' 

It appears in general, that in every cafe where moveables are in the 
hands of a third party, with the proprietor's confent and for his be- 
hoof, the property may be transferred by confent merely, without 
delivery. I give a block of fine marble to be polifhed for me. A mani 
feeiog it partly poliflied, wants to purchafe, and I declare it to be his 
upon receiving the price agreed upon. Delivery in this cafe cannot be 
neceflary, becaufe the marble is to continue with the workman till the 
polifliing be finiflied. 
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N« CCXVII. I gtb June 1 764. 

Charles Mitchell, Supplicant. 

EXECUTION. 

IN the fale of the eftate of Girlfta in Zetland, an adl was pronounced 
for proving the rental and value of the lands, and a commiflion 
granted for taking the proof, with letters of diligence diredled to mef- 
fengers at arms as ufiial, for citing the witnefTes. 

The eftate under fale, though fcarce yielding L. loo Sterling of 
yearly rent, lies fcattcred through the iflands of Zetland ; and the te- 
nants living at great diftances from one another, arc in number above 
250. There is at prefent but one meffenger in Zetland ; and as he has 
by computation above 300 miles to travel by land and water before 
compleating his circuit, he declined the execution without being allow- 
ed feveral months, with the fum of L. 40 Sterling for his fee and ex- 
pences. This produced an application to the Court of Seflion at the 
inftance of the creditors, praying an authority to employ fheriflp-officers 
to execute the diligence, who would perform the fame expeditioufly and 
at a very fmall expence. Which, confidering the circumftances of the 
cafe, was readily granted. 

N^ CCXVIIL 6tb July 1764. 

Sir LuDOVicK Grant contra Ross o£ Kilravoci. 

FISHING. 

IN a private river a mufTel-fcalp belongs to the proprietor of the 
ground adjacent : In a public river it belongs like white-fifh to 
the publicj and confcquently the ufe of it is open to every one of the 
lieges. But as fuch general ufe tends to root out every mufTel-fcalp, 
expediency fupported by pradlice has introduced a prerogative in the 
crown, of gifting muffel-fcalps to individuals, which has the eflPeifl to 
preferve them by the exclufive ufe given to the grantees. 

Upon this ground, a grant from the crown to Rofe of Kilravock of 
the muffel-fcalps in the river of Findhorn, which is a public river, 
fupported by long poffeflion was preferred before a fimilar grant to the 
Laird of Grant of a later date. 

N^ CCXIX. 
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N^ CCXIX. 6/)& July 1 764. 

Anderson and Craig contra Magistrates of Renfrew. 

REPARATION. 

TTTIlliam Stevenson, baker in Paiflcy, being indebted to James 
W Anderfon in L. 25 Sterling by accepted bill, and to John Craig 
in L.7, 1 6 s. Sterling by open accompt, and being in meditatione fuga^ 
was incarcerated upon a warrant from the juftices of peace, till he 
fhould make payment of the debts above mentioned, or give fecurity. 
Having efcaped by the fault of the jailor, a procefs was brought againft 
the jailor for payment, and againft the magiftrates for damages, as 
being anfwerable for their jailor. A decree in abfence went againft; 
Stevenfon. But for the magiftrates it was contended. That an action 
of this kind againft the magiftrates of a burgh, is only fubfidiary after 
difcufling the principal debtor ; and therefore, that they the defenders 
cannot be liable till Stevenfon be difcuffed. Anfwered, imo^ That Steven- 
fon is fufficiently difcuffed by the decree in abfence againft him ; efpe- 
cially as the report goes that he has fled the country, and in facfl has 
not been feen fince he broke prifon. 2do^ The magiftrates are dircdly 
liable without neceflity of difcufling the principal debtor. To xhtfrji 
it was replied. That there is here no fufficient difcuflion. The decree 
in abfence againft Stevenfon has not been extracfled, nor any diligence 
taken out againft him to be evidence of his infolvency. Whether he 
have left the country or no the defenders are ignorant ; and it is fufli- 
cient for them to fay, that there is no evidence of the fadl. 

' The Court however foimd the defenders conjunctly and feverally 
liable; which could not well be upon the footing that Stevenfon was 
fufficiently difcuffed fo as to prefume him infolvent ; but upon the 
other footing, that, there is no neceflity in this cafe for difcuflion. 
And how far this opinion is founded in law I proceed to examine. 

The prefent queftion will but rarely occur. The common cafe is an 
efcape where the imprifonment has proceeded upon horning and cap- 
tion ; which of itfelf is fufficient difcuffion, leaving no opportunity 
for the magiftrates to plead in defence, that the debtor is not fufficient- 
ly difcuffed. The only cafe then where the prefent queftion can arife 
is, where the debtor is imprifoned for fome deli^ft as in the prefent 
cafe, and for failure of payment.. 

The medium concludendi againft magiftrates when a prifoner is fuffered 
to efcape, is negledl of duty in them or in their jailor, for whom they 
are anfwerable, which at common law fubjedls them to damages. Be- 
ing thus liable for their own fault, the nature of the a<5lion does not of 
itfelf afford them the privilege of difcuffion. But may not this privi- 
lege be competent to them upon a different ground, namely, that the 

extent 
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extent of the damage cannot with certainty be known, till the debtor 
be difcufTed and found to be infolvent ? It appears to me, that upon 
the ground now mentioned, the privilege of difcufCon is competent at 
common law. 

But there feems to be a ground in equity for a variation, which is, 
that the magiflrates be made liable prima injiantia^ leaving them upon 
an alignment from the creditor to difcufs the debtor ; for it appears 
more equitable to lay the burden of difcuflion upon the magiflrates in 
pcenam of their negligence, than upon the innocent creditor. 

Upon this eqtdtable ground, the magiflrates of a burgh having dif- 
obeyed ,a charge to apprehend a debtor under caption, were found 
liable direftly to pay the debt even after the debtor's death, without 
neceffity of transferring againft his reprefentatives the decree upon 
which the. caption proceeded. Durie^ 26th March 1634, Dunbar contra 
Provoft of Elgin. 

But this rule of equity fuppofes that the debt is liquidated by a bond 
or by a decree j for there is no equity to oblige magiflrates to pay any 
fum in name of reparation, while it remains uncertain whether it may 
not exceed the debt truly due. And accordingly, in the cafe, Qerk 
contra Magiflrates of Leith, 2 ifl: January 1704, compiled by Fountains- 
ball where the claim was illiquid, it was juftly found that procefs 
could not be fuftained againft the magiftrates till the extent of the 
claim fliould firft be afcertained in a procefs againft the debtor. 

In the prefent cafe thp claim is afcertained by decree againft the 
debtor, and one of the articles is afcertained by a bill. And the ex- 
tent of the debt being thus afcertained, equity, as above, requires ths^t 
the magiftrates ftiould be direcflly found liable, referving to them to 
difcufs the debtor, if they hope to make the debt eflTedlual againft him. 
Upon this ground the foregoing judgment appears to ftand; and in 
that view it appears to be right. 



N^CCXX- lUbJulyi^ti^ 

Helen Adam contra Sir Andrew Lauder. 

ALIMENT. 

WIlliam Lav DEKy Junior^ of Fountainhall, intending to go abroad 
to the Eaft Indies as an enfign in the fervice of the Eaft India 
Company, married privately Helen Adam a fervant in his father's 
houfe, and foon after left this country. In his abfence ftie brought a 
procefs of aliment againft Sir Andrew Lauder her hufl^and's father, 
fetting forth, That he the defender was bound to aliment his fon, and 
confequently his fon's wife as part of the family ; and that flie was en- 
titled to. claim a fhare of this aliment for herfelf, as her hufl^and had 

deferted 
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dcferted her. An aliment was accordingly decreed her of L.15 Ster- 
ling yearly. But the fon afterward having died in the Eaft Indies, Sir 
Andrew flopped payment of the aliment ; and being charged upon the 
decree, he brought a fufpeniion upon the following ground. That he 
was under no natural or legal obligation to aliment his fon's wife af- 
ter his fon's death. And the Judges by a great plurality foimd, That 
after the diffolution of the marriage Sir Andrew was not bound to ali- 
ment his daughter-in-law. 



N? CCXXL nth July 1764. 

Sir Alexander Grant and John Gregory contra Representatives 

of Campbell of Monzie. 

SOLIDUM Et PRO RJTJ. 

MRS Campbell, by her lafl: will and teftament, executed at Lon- 
don 28th March 1763, after bequeathing fome legacies, " Settles 
the remainder of her goods, chatties and perfonal eflate upon her 
executors after named, to be applied and difpofed of in fuch man- 
ner as the furvivors or furvivor of them fliall think fit j and nomi- 
nates and appoints Sir Alexander Grant of London, John Gregory 
of Conduit-ftreet, and Matthew Gregory of the ifland of Jamaica, 
executors of this her laft will and teftament: But in cafe the faid 
Matthew Gregory fhall happen to ,die in her lifetime, £he appoints 
Thomas Couflans executor in his ftead/* 
A few weeks after Mrs Campbell's death, the two executors firft 
named, without giving notice to Matthew Gregory refiding in Jamaica, 
proved her will in the prerogative court of Canterbury, and obtained 
letters of adminiftration, with power referved'of making the Uke grant 
to Matthew Gregory when he fliall apply for the fame. And as a con- 
iiderable debt was owing to Mrs Campbell in Scotland, thefe two exe- 
cutors proceeded with all expedition to take out a confirmation from 
die commiflary court; and upon that title infifted in a procefs againft 
the reprefentatives of Patrick Campbell of Monzie, for payment of 
L. 800 due by them to Mrs Campbell. It was objefted. That the pur- 
fuers had no title without Matthew Gregory the third executor named 
in the teftament. It was anfwered. That though the procefs cannot 
be fuftained at the inftance of any one executor, when a plurality are 
named and confirmed, yet that any one executor may confirm the 
teftament, and upon that title may infift againft the debtors of the de- 
ceafed for payment. And the reafon of the difierence was alledged to 
be. That it is in the power of the commiflary court to beftow the of- 
fice upon any perfon they think proper. And, 2^/0, That it is Jus tertii 
to the debtors of the executry to objedl to the title, having no concern 

C c c c • but 
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but to pay fafely, which will be their cafe when they pay autbore pre-- 
tore. 

Replied, That by naming a number of executors, it appears to be the 
will of the teftator not to truft any one independent of the reft, but; 
that they Ihall adl jointly as one body or one perfon. It is for this 
reafon that one of a number of executors named and confirmed can- 
not aft feparately, and has no title to fue without concourfc of the reft ; 
and for the prccife fame reafon one of feveral executors named has no 
title to take out a confirmation independent of the reft ; becaufe even 
this firft ftep is an a<5t of adminiftration, which no one executor can 
take alone* And if it be an illegal ftep for a fingle executor of fe- 
veral named to follow out feparate meafures by obtaining a confirma- 
tion to himfelf alone, it muft be equally illegal in the commifFary to 
give him that confirmation. 

With refpedl to the other branch of the argument, it can never be 
jus tertii in a debtor to objeft the want of title in the perfon who 
claims ; becaufe he pays^o periculo if he pay to one rafhly who has no 
title. And if this anfwer were good, it would equally apply in favour 
of one of feveral executors confirmed purfuing for payment. But fur- 
ther, whatever may be in theyW tertit^ it is clearly parsjudices to refufe 
adlion to a perfon who has no good title to found his fuit upon. 

It is a different cafe where one of feveral executors named refufes to 
accept, or dies after acceptance. For here thougjh at common law the 
nomination falls as the truft is given to all jointly without naming a 
quorum, yet equity interpofes and authorifes the remaining executors 
to carry on the adminiftration, as it is fuppofed that the executor him- 
felf would have done had he forefeen the event. So that this is no o- 
ther than a cafus incogitatus where a court of equity fupplies the defedl 
of will, by ordering what the defunA himfelf would have ordered had 
the cafe occurred to him in making his teftament. But had the pre- 
fent cafe occurred to Mrs Campbell, that two of her three executors 
named jointly, would immediately proceed to the adminiftratioi^ 
without fo much as giving notice to the third that he was named exe^ 
cutor, it muft be prefumed that fhe would have difcountenanc^d that 
partial ftep, by an exprefs prohibition of taking any ftep but by joint 
concourfe. 

** The Court notwithftanding fuftained the title." 



No CCXXIL 
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N^CCXXII. 26tb July ij6^. 

Competition betwixt the Duchefs of Douglas and Walter Scot. 

LITIGIOUS. 

IN July 1747, an adjudication was deduced by the Duke of Douglas 
againft the etlate of Lord Cranfton his debtor, for the accumulate 
fum of L.516 Sterling. In June 1750, Walter Scot merchant, having 
lent L. 400 Sterling to Lord Cranfton, obtained an heritable bond, 
upon which he took infeftment without delay. And in about three 
years after a ranking and fale of Lord Cranfton's eftate was raifed. 
The Duchefs of Douglas, who had right to the faid adjudication from 
her hulband, iniifted to be preferred before Walter Scot upon the fol- 
lowing ground: That by the Duke's adjudication the fubjedl was ren- 
dered litigious, fo as to bar every voluntary deed by the debtor in pre- 
judice of the Duke's diligence. It was anfwered. That the Duke had 
loft his privilege of Utigiofity by a mora of near three years between ' 
his decree of adjudication and the heritable bond granted to Mr Scot, 
during which period he had done nothing to complete his diligence, 
not even a charge againft the fuperior. Which anfwer was fuftained 
by the Court, and Mr Scot was preferred upon his infeftment ; to 
which interlocutor they adhered 26th, November 1764. 

With refpeA to Utigiofity, there is a remarkable difference between 
a citation in a procefs of adjudication, and a decree of adjudication 
with or without a charge. In the former cafe, there is no necefSty 
nor reafon for barring the defender from granting voluntary deeds, 
except as long as to afford the purfuer fuflScient time for obtaining a 
decree ; and, therefore, if he once allow his procefs to fleep, he ought 
no longer to enjoy the privilege of Utigiofity. But a decree of adjudi- 
cation ought to have a more extenfive effedl with refped to this privi- 
lege, according to what is pleaded in the decifion WaUace of Caimhill, 
DiSionary^ vol. I. p. 558. In the prefent cafe, the Duke's adjudication 
is within year and day of a former, upon which the fuperior was 
charged ; and it is underftood, that after infeftment or charge againft 
the fuperior by one adjudger, it would be rigorous in the other adjud- 
gers to proceed to infeftment, as loading both themfelves and their 
debtor with expences ; confequently, an adjudger in the Duke's fitua- 
tion could not be in mora for delaying to take infeftment during the 
legal. 

If this be not fufficient to bar voluntary deeds during the legal, a 

charge againft the fuperior by the Duke would not have put him in a 

better fituation ; for fuppofing the fuperior to have been put in mala 

Jide by this charge, if he fhould think of granting infeftment to a dif- 

ponee, yet infeftment defaSlo gianted, muft hjive been effe<5lual to the 

dilponec 
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difponee if he was in bona fide to receive it. Therefore, if the interlo- 
cutor preferring Mr Scot upon the Duke's fuppofed mora be well 
founded, no adjudger hereafter can be fecure againft the voluntary 
deeds of his debtor without taking infeftment, were there a hundred 
of them, which will prove an intolerable burden, both upoi^he ad- 
judgers and upon their debtor. Whereas, by continuing tne liti- 
giofity during the legal, no harm is done to the debtor but the depri- 
ving him of a power to borrow upon heritable bonds, which at any 
rate he will be deprived of if the adjudgers be obliged to take infeft- 

ment. 

One way to prevent the unhappy confequences of this judgment, is, 
that each of the adjudgers fhall take out an inhibition againft their 
debtor. Another way is, that every one of the adjudgers fliould charge 
the fuperior conformable to the above mentioned decifion Wallace of 
Cairnhill ; finding, in effcA, that an adjudication with a charge is ef- 
fectual to bar voluntary deeds during the legal. Though, as obferved 
above, it feems not agreeable to principles to make any diflference with 
refpedl to this matter, between an adjudication with a charge, and an 
adjudication within year and day without a charge. 



N<^ CCXXIIL ifi Augufi 1 764. 

Earl of H o M E contra JanetSteel. 

HERITABLE and MOVEABLE. 

A Bond bearing intereft being heritable before the 1641, a creditor 
who took a bond in thefc terms, without engrofling any particu- 
lar deftination in his bond, intended undoubtedly that it fhould go to 
his heir. A bond dated in the 1638, bearing intereft, and confequent- 
ly heritable, was corroborated in the year 1663, the bond of corrobo- 
ration bearing in common form to heirs, executors, and affignees. 
The heir of the creditor, who was alfo his executor, having confirmed 
the debt as moveable, and upon that title having deduced an adjudi- 
cation agaiijift the debtor's eftate, it was objedled by the heir of the 
debtor, That the adjudication was void, as proceeding upon the title of 
a confirmation of an heritable bond, which is altogether inept. It was 
the opinion of the Court, that a bond of corroboration, which is in- 
tended for no other purppfe but to fecure the debt, cannot have the 
efFe<5t to alter the nature of the original bond, quia aSus agentium non 
operantur ultra eorum intentionem ; and therefore the adjudication founded 
upon the heritable bond, to which the executor could have no title, was 
found null and void. 

NO CCXXIV. 
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N^ CCXXIV. iSfb November 1764- 

Paterson contra Anderson of Kejlock. 

P R O G E S S.Seaion LIBEL. 

I N a fummons of fale, containing a warrant in general to cite all the 
Ji real creditors, a blank was left for the names of thefe creditors, which, 
by authority of the Lord Ordinary, was afterward filled up from the 
e^^ecutions againft thefe creditors produced in procefs. It was obje<fted. 
That the fummons was informal, becaufc it ought to have contained 
the names of the defenders ; which objedlion was repelled, it appearing 
to be cuftomary to libel a fummons of fale in that manner, for a good 
reafon, that it cannot always be certainly known before hand who are 
the real creditors ; and therefore, it is convenient to leave this to the 
fagacity of the melTenger, 

N^ CCXXV. isth Npvember 1764- 

Trustees of Bonshaw contra The Duke of Queensberry. 

COMMONTY. 

AGREEABLY to the fpirit of the ftatute for dividing commonties, a 
limeftone quarry, like a mofs, ought to remain undivided. 

N^ CCXXVI. 2gtb November 1 764. 

William Park contra M*Kenzie and Lawsok. 

WRIT. 

TT TIlliam Park having agreed to fell a tenement belonging to 
W him in Glafgow to William M'Kenzie and John Lawfon, the 
terms were fettled by an offer from the purchafers and the vender's ac- 
ceptance. The offer is in the following words : " Glafgow, 9th Sep- 
** tember 1761. Mr William Park, Sir, As you defign to difpofe of 
" your tenement in Ameil's clofe, we hereby make you an offer of 
** L. 89 Sterling, payable at Whicfunday next, you putting us in pof- 
** feflion, and giving us a regular progrefs of writs at that term. As 
** witnefs our hands, William M^Kenzie^ John Lawfon^ The accep- 
tance runs thus : " I hereby accept the faid offer of L. 89 Sterling, and 
** oblige myfelf to give you poffeflion, and a regular progrefs of writs, 

Dddd " under 
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" under the penalty of L. 20 Sterling, (Signed,) William Park. Tbo^ 
^* mas Gilfillan witncfs; Matthew Park witnefs/' 

The offer is holograph of William M'Kenzie, The acceptance is 
alfo of his hand-writing. William Park all along acknowledged the 
verity of his fubfcription ; and though the witneffes are not jldS|[ned, 
it was never denied but that they were witneffes to the deed, t* 

William Park being tempted with a better offer, fold the tenement 
to Alexander iSlifbet, March 1762, and Nifbet was inftantly infeft. At 
the fame time, William Park doubting whether he might not be bound 
by his firft bargain, took a back bond from Nifbet, declaring his dif- 
pofition to him void in cafe his firft bargain ihould be found effedhial 
againft him. 

In a procefs at the inftance of M^Kenzie and Lawfon for implement. 
Park's defence was. That the writings above-mentioned were not pro- 
bative, being defedlive in the folemnities required by the ad: 168 1. To 
which the anfwer was made, That the folemnities of the adk 1681, are 
all of them contrived to prevent forgery ; and therefore th« want of 
them cannot be an objedlion to a deed where the party, by owning his 
fubfcription, does in effedl acknowledge the verity of the deed. The 
Lords found the offer and acceptance not probative ; and therefore af- 
foilzied the defender. And what follows is the fubftance of a petition 
reclaiming againft that interlocutor. 

The queflions that arife from this cafe are, imoy Whether this mi- 
nute of fale .executed in the form of an offer and acceptance, be null 
ipfo jure from wanting the folemnities of the adt 168 1, fo as to make it 
parsjudicis to deny adlion upon it ; or whether it be a good foundation 
for an adion, admitting the defender to objedl the. defeAs of formality, 
and the purfuer to remove that objedion, by referring the verity of the 
defender's fubfcription to his oath, or by replying upon his owning 
his fubfcription. ido^ Whether, when the writing is fupported by fuch 
acknowledgment or oath, it be notwithftanding competent to the de- 
fender to recede from the bargain, as if it had been verbal merely. 

To clear the firft queftion, writings muft be diftinguifhed into two 
kinds. The firft is where the writing itfelf conftitutes the obligation, 
termed in the Roman law Uterarum obligatio : The other is where the 
writing is intended for evidence only. An Englilh bond in judgment, 
and in Scotland a bond containing a claufe of regiftration, are ex- 
amples of the firft kind. Thefe ought to be complete in all the legaf 
, fi^lemnities, fo as perfe to bear full faith, without needing any extra- 
neous fupport ; for otherwife they can never anfwer their intention of 
being a good foundation for execution, without the intervention of a 
procefs. And yet it is not certain that we have regularly denied exe- 
cution where there is any defeft in folemnity : It will be found upon 
inquiry, that many bonds containing a claufe of regiftration have been 
admitted upon record for execution, without being complete in all the 
• folemnities ; which is evidently an erroneous praAice, putting the par- 
ty 
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ty under the neceffity of finding caution in a fufpenfion, as if the bond 
were complete in all points. 

Of the other kind, the minute of fak under confideration is a proper 
example. It is calculated entirely for making evidence of what is agreed 
upon betwixt the parties ; and confidering it in this light, it is natural 
to apply the fame rule to it that is applicable to every fort of evidence, 
namely. That if the evidence founded on do not aflFord full convidion 
perji; it muft be competent to fu{)port it by other evidence. That 
this rule obtains in practice with refpedt to written evidence as well as 
every other fort, ftiall be made clear by many examples of various kinds. 
But, before giving thefe examples, it may be proper to obviate an 
objection that flares one in the face, upon perufing the (latutes that 
require certain formalities in all writings, under the certification of 
nullity and of making no faith. After taking a curfory view of thefe 
ilatutes, we fliall examine whether any fatisfacSlory anfwer can be 
made to the faid objedlion. Our firft ftatute regulating the folem- 
nities of writings, is the adl 117, pari. 1540, enadting, " That in 
" time coming no faith be given to any writing under feal, without 
" the fubfcription of the party." The aft 179, pari. 1593, ordains 
** the writer to be named and defigned, otherwife the writ to make 
" no faith." And the aft 5, pari. 1681, enafts, " That the want of 
the defignation of the writer and witneffes Ihall be a nullity, and 
not be fuppliable by a condefcendence." The writing in queftion 
is deficient in every one of thefe folemnities, excepting only the fub- 
fcripdons of the parties. And why ought it then to be exempted 
from the ftatutory certification of being null and of making no faith ? 
This objeftion feems at firft view invincible ; and yet upon a narrow 
infpeftion of thefe ftatutes, two anfwers occur that are feparately rele- 
vant. 

The firft is, . That in requiring certain folemnities to prevent falie- 
hood or forgery, it could not be the intention of the legiflature to 
comprehend deeds acknowledged to be true by the parties, and confe- 
quently free from any fufpicion of falfehood or forgery. Every law- 
yer knows, that words alone without intention will not avail in a fta- 
tute more than in a private deed ; and that there is nothing more 
common than for a court of equity to deny any efFeft to a ftatute be- 
yond'' the intention of the legiflatur?, however exprefs the words may 
be, fimilar to what is always done with refpeft to private contrafts. 
And if it can be made evident, that a writing, the verity of which is 
acknowledged by the parties, is not meant to be comprehended under 
the faid ftatutes, but is left upon its natural evidence without requi- 
ring any folemnrty^ the objeftion mentioned falls to the ground. And 
to make this evident, the following irguments are fubmitted. 

Originally, before writing was common, a deed was attefted by the 
feal of the party. At that time, both in England and in Scotland, it 
was the defendant's privilege to plead quod non eftfaSum ; or, in other 

words. 
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words, to deny that the feal was his or his predeceflbr's ; and this obli- 
g)pd the purfuer to prove the feal. But if the defendant acknowledged 
the feal, he was not admitted to deny the writ to have been made 
with his confent or that of his predeceffor ; but was compelled to war- 
rant the writ and to fulfil the fame; or, as more ftrongly expreffed by 
Glanvil, " Ubi ligillum fuum effe publice recognoverit in curia, car- 
** tam illam precife tenetur warrantizare, et conventionem in ipia 
" carta expreflam, omnino fervare fine contradiclione." Glanvil^ L. lo. 
cap. 12. Reg. Mag. L. 3, cap. 8. 

Thus flood our law when the ftatute 117, pari. 1540, was made. It 
proceeds upon the narrative, that feals being loft or forged may occa- 
fion much hurt; and enadls, ^^ That in time coming no faith be gi- 
•*. ven to any writing under feal, without fubfcription of the party.** 
To carry on the chain of the argument, it is of importance to confider, 
whether a party's owning his fubfcription muft not have the fame ef- 
fedl with his owning the feal, when fealing only was neccflary. That 
it ought to have the fame efFeii muft be evident upon confidering, that 
owning the fubfcription banilhes all fufpicion of falsehood or forgery 
ftill more effedlually than owning the feal. And, therefore, it may 
juftly be taken for granted, that if after this ftatute a party acknow- 
ledged his fubfcription, he was not at liberty to deny the writing, but 
was bound to fulfil it in every article. Upon this plan it remains 
only to be examined, whether the law, with refped to the point under 
confideration, has fufiered any. alteration by fubfequent ftatutes. And 
with a view to this examination, I proceed to the ftatute next in order, 
vi%. a<fl 179, pari. 1593, the preamble of which is as follows : ** That 
** the parliament underftanding falfehood to encreafe daily, cfpccially 
" by employing obfcure writers who are not notaries, and whofe 
" hand-writing is not known ;" therefore enadls, " That the writer 
be fpecially named and defigned, otherwife the writ to make no 
faith in judgment nor outwith.** It is yielded, that the certification 
here is applicable to regiftrable writs in the ftridleft fenfe of the words : 
No bond defe<9tivc in any folemnity required ought to be admitted 
upon record for execution ; becaufe no deed is entitled to that extra** 
ordinary privilege but what is complete in every article. But with re- 
lpcc5l to writs ferving for evidence only, and acknowledged by the 
parties to be tnje, the following reafons evince that thefe are not com- 
prehended under this ftatute, but were intended to be left upon their 
former footing, i^. The acknowledgment of the truth of the writ, is 
of^ all the moft complete evidence, fo as to render every other check 
xmnecefFary. 2^, The enafting claufe of a ftatute can never go be- 
yond the purpofe and intendment of the ftatute, declared in the ftatute 
itfelf. Here the declared purpofe of the ftatute is to prevent falfe- 
hood; and for that good reafon the ena<$ling claufe cannot be appli- 
cable to a writ which is free from all fufpicion of falfehood. And 3^, 
As there was no occafion earthly to alter the law with refpedl to an 

acknowledged 
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acknowledged fubfcription, it ought not to be lightly fuppofed that 
the legiflaturc intended to alter eftablifhed law, unlefe fuch intention 
had been expreiled. 

In the adl 5. pari. i68i, two particulars are ena^^ed^ firft, " that no 
" witnefles fhall be probative unlefs they fubfcribe." And next, " that 
" the want of the defignations of the writer and witnefles (hall be a 
** nullity, and not be fuppliable by a condefcendence." The former 
was to prevent an inconveniency ariiing from defeat of memory ; for 
after a long diftance of time, a man might readily forget that he had 
been witnefs. The latter was intended to put an end to the former 
practice of fupplying defcdlive writs, by condefcending on the writer, 
^c. which had occafioned much vexation to the lieges, by dark and 
doubtful probation. But it deierves well to be remarked, that this 
ftatute requires not witnefles to be adhibited in any writing where they 
were not formerly requifite. And (ionfeqxxently, if they were not made 
requiflte by former flatutes in writs acknowledged to be true, the fla- 
tute 1 68 1 makes no alteration. 

Nor is there any thing new or Angular in pleading as above, that 
fuch writs were never meant to be regulated by the foregoing ftatutes. 
The Court of Seflion has excepted another writ from thefe fl:atutes ; 
and that is a holograph writ without witnefles, though more liable to 
forgery than a writ acknowledged to be true. A holograph writ is not 
excepted verbatim in any of the flatutes j and therefore if words alone 
be regarded, it is null and can make no faith. Yet this writing has 
always been fuflained as an exception from the ftatutes. For what 
reafon, but that the checks introduced by the ftatutes to prevent for- 
gery, are fcarce applicable to a holograph writ, which is very little 
liable to forgery ? This argument concludes a fortiori to the prefent 
cafe. The certainty of the fubfcription, vouched by the defender's 
acknowledgement, is more fatisfying evidence of the truth of the deed, 
than can arife from a holograph writ, without that acknowledgement. 
If therefore a holograph writ be unexceptionable evidence, no reafon can 
be afllgned why the writing in queftion ought not to be equally fo : If 
the former be an exception from the ftatutes, the latter is better en- 
titled to be an exception. And with refpeft to rational evidence, a 
holograph writ muft undoubtedly yield the preference : It may poflibly 
be forged j there is no poflibility of forgery in the other. 

I proceed now to xhcfecond anfwer, which is. That even fuppofing 
writs like that in queftion to be comprehended under the ftatutes, yet 
that when any folemnity is negledled, it is not the intendment of thefe 
ftatutes to declare every fuch deed to be ipfo jure null, as if it were 
merely a blank paper, but only to afford an objedlion or ground of re- 
dudlion, which the party has in his power to pafs from, or which he 
may be barred from pleading by homologation, by <:ompetent and o- 
mitted, or by acknowledging his fubfcription. 

E e e e And 



294 DECISIONSOFTHE 

And to explain the meaning of the legiflature upon this point, it is 
proper to be premifed, that the term nullity bears different icnks in 
our ftatute-law. Sometimes it means an intrinfic nullity; but for the 
moft part no more is intended by it but to afford an exception or a 
ground of redudlion. I take the liberty to ftop a moment for a few 
inftances out of an endlefs number. A difpofition granted by a bank- 
rupt to a confident perfon without a neceffary caufe, is declared null 
and void ; and yet the Court of Seffion never fuftains this as an ipfo 
jure nullity, but always requires a formal redudion. The like of deeds 
granted within three fcore days of notour bankruptcy, though decla- 
red null and void by the flatute. VafFals failing to pay their feu- 
duties for two years, are declared by the ftatute to forfeit their feu- 
right iffofaRo ; and yet in this cafe the Court always requires a decla- 
rator and redu<5tion. With refpcdl to entails, many contraventions 
are declared to have the effeA of an ipfo fa£lo forfeiture, both by the 
ftatute and by the tenor of deeds of entail ; and yet fuch a contraven- 
tion has never been fuftained otherwife than by a declarator and 
reduiSlion. 

And now to fliow that the terms mentioned above in the ftatutes, 
of nullity and of making no faith ^ are not to be ftridUy interpreted with 
refpeA to writs that ferve only for probation ; and that no more is in- 
tended by fuch exprelCons but to afford an exception or a ground of 
reduiSlion, wilt appear from the following confiderations. i^. In gene- 
ral, the law is never prefumed ta enadl a fevere or rigid certification, 
when one more mild is equally effectual. The defence of a defed in 
folemnities afforded by ftatutes to guard a defender againft forgery, is 
as complete a remedy as he can reafbnably wifh, confidering that the 
objection is not to be overcome otherways than by proving that he has 
owned the writing to be a true deed, whether by appearing in Court 
without objedling the nullity, or by homologation, or more diredWyby 
acknowledging his fubfcription. And for that reafon, any deeper cer- 
tification is with refpeifl to him unneceffary : And with refpeft to his 
party, it may happen to be unjuft and deftrudlive ; for it is not pof- 
fible always to avoid miftakes and overfights ; and it would be ex- 
tremely hard to deny a remedy in fuch a cafe, efpecially where the re- 
medy propofed is fafe and falutary, and in particular, can never fub- 
je<fl the defender to any hardfhip if he intend nothing but what is 
fair and honeft. It is for this reafon, that in the cafes mentioned 
above, the Court has given no effedl to the flatutory nuUities further 
than to found a redudlion. 2//, We meet with an antagonift ftill lefs 
formidable in the expreffion, " that a writ defeftive in folenmities 
" fhall make no faith," for the natural meaning of this expreffion is, 
* that the vrntperfi fliall make no faith ; which does not exclude colla- 
teral or additional evidence. It is no fort of deviation from this certi- 
fication to admit a writ that is in itfelf no -good evidence, to be fup- 
ported by the party^s acknowledging it to be a true deed. 3^/, By the 
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certification of nullity in the zA 168 1, we have no rcafon to fuppofc 
any thing further intended than by the certification in the former fta- 
tutes •* of making no faith." Neither can it go farther than the cer- 
tification in a former claufe of the fame ftatute, " that none but fub- 
** fcribing witnefles fliall be probative," which certainly does not ex- 
clude the acknowledgement of the party ; for when a party acknow- 
ledges his fubfcription, there can be no need of witnefles to prove it. 

And, after all, when it is confidered that a fubfcription acknowledged 
is more to be relied on than all the checks that have been devifed to 
prevent or to detedl forgery, and alfo confidering that from the begin- 
ning of our law, fuch acknowledgment has been held fufficient to make 
the writ eflFeifhial ; it will require more exprefs words than are found 
in the adl 1681, or in the former (latutes, to make an alteration in 
this branch of our law, fo rational in itfelf and fo firmly eftablifhed by 
length of time. 

Having endeavoured thus to unfold ^e true meaning and fenfe of" 
the ftatutes with refpedl to writs ufed as evidence, we proceed to what 
was promifed above, which is to fhow in manifold inftances, that the 
conftrudlion here given to the ftatutes has been adopted by the Court 
of Seflion ; and alfo to fhow, that fuch writings, when defective in the 
ftatutory folemnities have always been allowed to be fupported by pro- 
per evidence. t \ 

The Jlrfi inftance is of a(5Uons that are every day fuftained upon 
bonds and contrails though defedtive in folemnities, the defignation of 
a witnefs for example, or of the writer. It is never held parsjudicis to 
take notice of fuch objedions, but to leave them to the defender. If 
there be no compearance, a decree in abfence pafles of courfe ; which 
is not null and void, but requires a fufpenfion as in ordinary cafes. 
And if adjudication have pafled upon fuch a decree with pofleffion, the 
obje<fVion to the bond will be cut off by the negative prefcription. 
Now, none of thefe things can follow, if a bond defe<Slivc in folemni- 
ties were null and void, fo as not even to found an adtion ; for upon 
that fuppofition, every judicial proceeding following upon the bond 
would be no lefs null and void than if the procefs were founded up- 
.on a news-paper or upon any other infignificant writing. Next^ If a 
party be fued for payment of the contents of a bond underftood to be 
fubfcribed by himfelf, and a decree pafs againft him repelling every 
one of his defences ; the want of the defignation of the writer or of a 
witnefs will not be fuftained to him in a fufpenfion ; for this objec- 
tion will be found competent and omitted. This fhows evidently that 
it is not parsjudicis to take notice of fuch defeds, unlefs they be ftated 
by the defender ; for competent and omitted relates to defences only, 
and never bars the defender from objedling any intrinfic nullity. 
Tbirdj Such a deed has always been capable of homologation ; witnefk, 
among many others, a decifion in Bruc^s CoUedlion, 17th February 
17 1 5, Sinclair of Frefwick contra Sir James Sinclair, where it was ob- 
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je(5led to a bond, that one of the witneiles was not defigned, and there- 
fore that the bond was null by a£l 1681 ; the Court repelled the ob- 
jection, the bond having been homologated by payment of the annual- 
rents, and part of the principal fum. A bond fubfcribed by two no- 
taries, before three witneflcs only, where four are requifite, is not lefs 
null than the writing under confideration ; and yet this bond was 
found homologated by payment of intereft. Nicolfon {Annualrent) 20th 
November 1627, Lockie. And even deede (igned but by one notary are 
capable of homologation. Haddin^ton^ 7th March 162 1. Fountains- 
ball^ 23d November 1699, Grlerfon. A bill of exchange bearing an- 
nualrent and penalty is null j and yet fuch a bill was found homologa- 
ted by a partial payment, February 1733, Brown contra Irvine of 
Wifeby. 

And agreeable to the do<5lrine above laid down, there are many de- 
cifions upon the precife point under confideration. A contra(5l null 
upon the adl 1681, as being fubfcribed by one witnefs only, was found 
fupplyable by referring the verity of the fubfcription to the party's 
oath. Fountainhall^ 26th December 1695, Beatie contra Lambie, a deci- 
fion that ought to carry the greater weight, as being recent after the 
1 68 1, when it is probable that feveral of the Judges who affifted in 
framing the a<fl were ftill alive. And the fame has always been the 
rule in iimilar cafes. A difcharge null, as being fubfcribed by one 
notary only, was fupported by referring to the creditor s oath his 
command to the notary to fubfcribe for him. Haddington^ 2 2d June 
i6ii, Redpath. A ftrong authority to the cafe in hand, becaufe a 
deed fubfcribed by the parties without witnefles, is truly not fo defec- 
tive as a deed fubfcribed by one notary only, where two are made re- 
quifite by the tlQc 80. pari. 1579. The like, Haddington^ 29th Novem- 
ber 1609, Weir. Durie^ 8th July 1623, Sheriff of Cavers. 4th July 
1739, Coribie contra SheilL 

To conclude upon this head, there cannot in the nature of things be 
better evidence of a contraft than a minute of it fubfcribed by the 
contraAors, and acknowledged by them to be fo fubfcribed. And 
therefore it were at leaft to be wifihed that there fliould be no law to 
make fuch a deed improbative. Such a law muft be hurtful to com- 
merce, without ferving any good end or purpofe. And from the ar- 
guments above urged, we have reafon to be fatisfied that there is no 
fiich law. 

The fecond point fliall be difcuffed in a few words. It is objefted. 
That this deed which is null by the adl 168 1 cannot bar the privilege 
of repentance ; and therefore that there is ftill locus posnitentia^ the bar- 
gain being about an heritable fubje<5l. This objection is in effed ob- 
viated in the anlwcr to the firft objedlion. If the deed be intrinfically 
null, fb as not even to found an adtion, it is no better than a bit of 
blank paper, and the party who wants to be free has no occafion to 
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plead that there is locus pcmttintia : He was free from the beginning, 
there being no evidence of the bargain. On the other hand, fuppofing 
the 'minute of fale under confideration to be complete in all the legal 
folemnities, a writer named and defigned, witnefles fubfcribing and 
deiigned; it will be admitted that fuch a writing muft bar repentance. 
Now, it is contended, that the prefent minute of fale, adminiculated by 
the party's acknowledgment of his fubfcription, is in every view equi- 
valent to a minute perfeft in every folemnity. It has been ihown a- 
bove, that the prefent deed, though defe<5Uve in the folemnities, is a 
good foundation for an a(5lion ; that it is liable to an objedion indeed, 
but that the objection may be removed by referring the verity of the 
fubfcription to the defender's oath, or by his acknowledgment which 
faves the reference to oath ; and that fuch oath or acknowledgment 
makes the deed no lefs effedual in law than if it had been originally 
liable to no objeftion. If fo, it muft be no lefs effeftual to bar repent- 
ance, than if it were complete in all the formalities. 

It carried notwithftanding to adhere, upon a ground, that, in my 
opinion, has no fupport from reafon, analogy, or deciiions, namely. 
That a deed defedlive in the folemnities of the ad 1681 is null and 
void, and no better than blank p' per; and that therefore there muft 
be locus panetentia as if the bargain had been entirely verbal. 



N^ CCXXVII. 5/i& December 1764. 

Sir James Clark contra Ker and Penman. 

C O A L I E R. 

A Boy who enters into a coal-work where his father is a bondfman, 
becomes a flave, not by confent, but from the nature of the fla- 
very, which extends from father to fon ; and from which rule pradlice 
has introduced an exception with refped to children that abftain from 
working. 

The coal-work to which Ker and Penman, two lads under age, were 
bound with their fathers being wrought out, thefe lads took employ- 
ment in a neighbouring coal-work belonging to Sir James Clark, but 
without binding themfelves as flaves. Having afterward left the work, 
sir James clsdmcd them in a procefs as his bohdfmen ; and they were 
affoilzied upon the following medium. That if a man of full age, whe- 
tho: a freeman or bound to another coal, enter into a coal- work without 
any pacStion of flavery^ his working for whatever time will not make 
him a bondfman; and that the argument concludes a fortiori in favour 
of the defenders, who are under age. 

Ffff Ncccxxvm. 
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N^ CCXXVIIL I ^tb February 1 765. 

DowNiE and Hercules, Weavers ia Paifley^ contra James Corr, £sfr. 

SUSPENSION. 

A Charge being given upon a regiftered contrad, a bill of fufpen- 
fion was prefented, 9th December 1 764, upon which the Ordi- 
nary on the bills granted a fift, and ordained the bill to be intimated; 
which was done nth December, and a regular execution of intimation 
was returned and lodged in the bill-chamber. A copy of the bill of 
fufpenfion was taken by the agent for the chargers, in order, as he 
faid, to make anfwers to it ; but no anfwers were given in. This pre- 
vented the bill from pafling as foon as it otherwife would have done ; 
and in the mean time the days of the iift being expired, the chargers 
proceeded to execution by poinding. 

This produced a complaint, .in which it was coniidered, that as, by 
a<fl of federunt, an Ordinary cannot give a fill above fourteen days, it 
clearly follows, that after the fift is elapfed execution may proceed. 
But if the charger take out the bill to anfwer, this implies a continu- 
ance of the fift till the anfwer be given in and advifed. Here the bill 
was taken out to anfwer \ and for that reafon the chargers were found 
liable in damages. 

• Hence it follows, that if the charger do not undertake to anfwer the 
bill of fufpenfion, he may proceed to execution after the fift is elapfed, 
though the bill of fufpenfion has been intimated to him. It alfo fol- 
lows, that, in this cafe, it is incumbent upon the clerk of the bills to 
prefent the bill to the Ordinary during the running of the fifl:, that it 
may be paffed or refufed. 

NO CCXXIX. ij^b February 1765. 

Charles M^Kinnon of M^IDnnon contra Sir James McDonald* 

SUCCESSION. 

THE lands of M'Kinnjon having, jxruo '^l^S^ ^^^^ forfeited to the 
crown by the attainder of the decafed John M^Kinnon, were pur- 
chafed from the crown by Sir James Grant, who conveyed the fame 
" to John M*Kinnon,y/y«/V, eldeft fon to the faid John M'Kinnon the 
^* attainted perfon, and the heirs-male of his body ; whom failing, to 
the heirs-male of the body of the faid John M*Kinnon elder; whom 
failing, to John M^Kinnon tackfman of MiflSnifh, and the heirs- 
male of his body j whom failings &fr.'* And, upon the procura- 
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tory of refignation contained in the difpofition, the faid. John M'Kin- 
norij junior y expede a charter under the Great Seal, and was infeft. John 
M^Kinnon, junior^ died in the year 1737 without ifTue-male, whereby 
the eftate would, according to the faid fettlement, have devolved upon 
the male-ilTue of his father, had any fuch exifted at that time ; but 
none exifting, the faid John M^Kinnon tackfman of Miflinifh was 
ferved heir in fpeci^ to theVfaid John M*Kinnon, junior ^ his grand- 
nephew, and was infeft. 

John M^Kinnon elder, the attainted perfon, having, in the year 1 743, 
married a fecond wife, had of that marriage two fons, Charles M'Kin- 
non bom in the 1753, and a younger fon born 1756. Charles, who 
was the neareft heir in terms of the deflination, brought a procefs a- 
gainft Miffinifti, for declaring his own right, and for fetting afide Miffi- 
nifli's fervice ; and obtained a decree of the Court of Seffion : Finding, 
** That, upon the purfuer'^ birth, the defender's right to the eftate of 
^* M*Kinnon refolved and became void : That the purfuer has right to 
*' the faid eftate from the time of his birth ; and that he may make 
^* up his titles to the faid eftate as if the defender had never been en- 
^* tered." 

As the eftate was much burdened with debt, Miflinifh in the year 
1 75 1, at which time John M'Kinnon elder had no children, nor much 
profpedl of any, fold part of the eftate to Sir James McDonald, at the 
price of L. 7300 Sterling ; which fum was wholly or nearly applied 
for payment of the family-debts. This price was reckoned adequate 
at the time of the (ale; but as land in the ifle of Sky came foon after 
to rife in its value, Charles M^Kinnon, in the year 1758, found it his 
intereft to bring a redudlion of this fale againft Sir James, upon the 
following ground. That Miflinifli's right to the land was temporary 
only, and not fuch as to empower him to alien any part. Sir James, 
on the other hand, iniifted, imoy That Mifiinifli was proprietor, and 
confequently entitled to alien. 2^/(?, Suppofinig him no more than a 
turator bonoruniy the fale was neceffary for payment of the family-debts, 
and therefore ought to be found efiedlual. 

" The Court fuftained the fale to Sir'james McDonald,' and aiToil- 
** zied him from the redudlion." 

Inftead of 'ftating the pleadings pro and con^ which were drawn out 
to an enormous length, it will probably give more fatisfadion to fet 
forth the chain of reafoning that arifes from this cafe and leads to the 
judgment given. 

By the comnwn law of this land, no man can fenre as heir to a pre- 
deceftbr, but he who can qualify himfelf to be the neareft heir, and 
who in that character excludes all others, which is the precife defini- 
tion of an heir apparent. It is not fufficient that he can qualify him- 
felf the neareft heir for the time ; for that circumftance can only en- 
title him to be termed heir-expedlant, but does not conftitute him 
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heir-apparent. And it h for that rcafon that when a man dies with*- 
out children, leaving a wife, his brother cannot ferve for nine months, 
becaufe of the poflibility that the reli^ may produce a child. 

The only exception to this rule, is the fucceffion of the father, where 
the fon dies without nearer relations. But the reafon is obvious, that 
if the father were to delay' his entry while there is a poflibility of his 
having children, who would b« nearer heirs, he never could enter at 
all. 

This neceflary exception from the general rule of fucceflion, has 
drawn along with it another exception not altogether fo neceflary. 
The proprietor of a land^-eftate dies leaving a father and a iiftcr. The 
fifter may take up .the fucceflion, though, by the poflibility of her fa«- 
ther*s male^iflue, ihe cannot qualify herfelf heir^apparent. For it 
would be abfurd, that flue can bar her father, and yet not be entitled 
herfelf to enter. Sq ftands the common law, without indulging any 
other esceptionq. 

The cafe 19 ftill more clear againft an heir»expe<5l;ant, when wc take 
under confideration the prefent fettlement. The deftination is ** to 
*^ John M^Kinnon junior^ and the heirs-male of his body; whom fail- 
•' ing, to the male-iflue of John M^Kinnon elder; whom filling, to 
" Miflinifli,'* ^c. Here there is no place for MiflSniflu until he can 
qualify that the malc-iflue of John M*Kinnon elder have failed, which 
in thiQ caf« he never could do, becaufe (UfaSo they have not failed* 

In cafea of this natiire, the pra<ftice of the Roman law was to name 
a curckter bomruxn^ who managed the efl:ate until time made it certain 
who was the heir j and that this was formerly our practice, appears 
from a decifion obferved by, Sfair^ a 2d February 1677, Bruce contra 
MelviUe. This was confidered as law down to the 1708, when in the 
famous cafe of Sir George M*Kenzie's entail, the neareft heir for the 
time,, was admitted to ferve, tho* there was a poflTibility of a nearer heir. 
This was a new exertion of the fiobik offidum^ in order to remedy many 
hardfliips, and even injuftice that muft arife in this cafe, from the afore* 
faid rule of fucceflion eftabliflied at common law. For if the fucceflion 
be fufpended, and the eftate*be put under the management of a cura- 
tor, two confequences mufl: follow among many that break in upon the 
principles of jliftice. The firft refpeds the creditors of the deceafed 
proprietor, who during this interval are deprived of every legal remedy 
for making their debts eflfe^ual. A charge to enter heir is the firll ftep 
of diligence, which is indifpenfable ; and yet there can be no charge, if 
there be no heir to be charged. The next refpedls the heir^expe^Stant, 
who is alfo heir-apparent, if no nearer heir ihaU happen to exift ; and 
if thig man cannot enter heir, the fuperior, who muft have a vaflfal^ is 
entitled to fweep away the whole rents by a declarator of nonentry. 
Now fuppofing the heir-'expeiJtant to be alfo heir-apparent, though this 
cannot be known at the time, he is entitled to the rents as heir-appa- 
rent, from the very moment of the predeceflfor's death j and yet theft 

rents 



C O U R T O F S E S S I O N. 301 

rents are levied by the fuperior upon a good title in law, who upon 
that account can never be bound to rcftore them. Here is aaother 
wrong or a<fl of injuftice. And as it is a rule in equity, that there can- 
not be a wrong without a remedy, it is the duty of the Court of Seffion 
to provide a remedy, which is done by authorizing the heir for the time 
to enter. 

. It being now eftablilhed that the expe<flant heir may «nter, the im- 
portant queftion is. What ought to be the effeft of fuch entry ? The 
following anfwer is founded clearly upon the principles of law and ju- 
•ftice : That fuch entry ought to have the effect to remedy the unjuft 
confequences above dated, and not to have any further efFe(Sl, particu- 
larly not to have the effedl of forfeiting the nearer heir afterward born ; 
which forfeiture would be an adl of injuftice, no lefs violent than thofe 
above-mentioned to remedy which the fervice is authorized. This 
would not only be a flagrant wrong in the Court, but plainly ultra vi" 
res. For though the Court has power to remedy the injuftice of com- 
mon law, they have not power arbitrarily to alter the common law ; 
and ftill lefs to alter it in order to commit injuftice. Hence it clearly 
follows, that the fervice of an heir-expedlant cannot have the effedl of 
an ordinary fervice to transfer to him the property, fo as totally to ex- 
clude the nearer heir afterward exifting ; for this would be forfeiting 
an innocent man of his property, an injuftice which cannot be autho- 
rized, by any Court. 

The cffedl of fuch a fervice being thus limited upon equitable prin- 
ciples, the only remaining queftion is. What ought to be held the na- 
ture of fuch a fervice, in order to make it correfpond to the limited 
effed above-mentioned. If held to be of the nature of an ordinary 
fervice, and that the heir-apparent is fufficiently fecure, if the heir-ex- 
peftant be obliged to denude in his favours j I anfwer that this remedy 
is far from being effedual. For if the land be transferred to the heir- 
expedant in property, it muft be afFeded by his debts and deeds. He 
is upon that fuppofition fimilar to an heir of entail at common law, 
who even, after incurring an irritancy, Opi alien the eftatc before a de- 
clarator is raifed againft him. The heir-expe(5lant continues proprietor 
till he be decerned to denude: In the mean time as proprietor, he muft 
have the power of difpofal. 

The counfel for the heir-apparent, fenfible, for the reafon above gi- 
ven, that an adlion againft the heir-expeiflant to oblige him to denude, 
is no fecurity to the heir-apparent, unwarily yielded that the property 
is transferred by the fervice, but that the right of the heir-expeiflant is 
refolved ipfofaElo upon the exiftence of the nearer heir ; which muft 
bar the debts and deeds of the heir-ej^pe<flant, according to the rule 
quod refolutojure dant'is refolvitur jus accipientis. But this conftrudlion of 
the fervice lies open to many objections. In thtjirji place. That a 
pure infeftment, once legally eftablift^ed, fliould rcfolve ipfofaEto^ is a 
novelty in the law of Scotland, and contradi<5lory to the maxim. That 
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one infcftment of property cannot be taken away but by another. 
ado^ Suppofing the nearer heir to exift a week only or a day, what be- 
comes of the heir-expedlant ? His infeftment is voided. Is it necef- 
fary that he be infeft a fecond time ? And if his firft infeftment con- 
tinue in force, it is not voided ipfo fa£to by the exiftence of a nearer 
heir. But ^tio^ Suppofing thefe objedions to be capable of a fatis- 
fadlory anfwer, the great difficulty remains that the maxim urged is 
not applicable to this cafe. It is evident, indeed, from principles, that 
a man who has a limited right cannot convey one that is unlimited ; 
and it is equally evident, that when a man's right is reduced a prtn^ 
cipioy all the rights derived from him muft fall of confequence. But I 
fee not that the maxim can be carried further. A cafe refembling the 
prefent is a feu reduced ob non folutum canoncm. Here the right of the 
author is refolved. But will this refolve an adjudication led againft ! 

the feuar before he incurred the irritancy ? By no means. In general, 
it is neceflarily inherent in property, that the fubjed fhould be at the 
difpofal of the proprietor; and therefore, if I have the full property in 
lAe this day, my deeds and debts muft aflFedl it ; and if thefe be once 
legally eftablifhed upon the land, no fubfequent event can render them 
ineffedlual either in law or equity. And whatever may have been the 
pradlice of the feudal law, I fee no foundation in common law that 
recognition fhould forfeit thofe rights derived from the ward-vajffal, 
which he could lawfully grant as being within the half of his feu. 
Tacks indeed are not efiedbial againft the fuperior while the land is 
tinder ward ; but the reafon is, that a tack, being a perfonal contradl, 
is not in its nature eflfeftual againft any but the contradors j and the 
adl 1 8, pari. 1449, i^^^s them only good againft a pxirchafer, not 
againft the fuperior. 

Abandoning, therefore, this plan, I fuggeft another that feems liable 
to no legal objedlion, and at the fame time does juftice to all concem- 
cd> which is, to hold the fervice of the heir-expedlant with the infeft- 
ment following upon it, to be a conveyance of the property fub condi- 
tiottCy to be purified in cafe a nearer heir exift not, and to be void a 
principio if a nearer heir exift. Such conditional infeftments are no 
ftrangers to our law. An infeftment a me is good from its date, if it 
be confirmed by the fuperior at whatever diftance of time j and null 
from its date if it never be confirmed. An infeftment in warrandice 
is equally conditional, depending on the event of cvidtion or not evic- 
tion. 

TTiis coriftrudion of the fervice, will, on the other hand, prevent all 
the hardfhips that enfue if the entry of the heir-expedlant be barred j 
and on the other, will prevent the injuflicc done to the heir-apparent 
if the fervice be held pure and not conditional. The creditors of the 
deceafed proprietor have an heir whom they can charge to enter in or- 
der to adjudge the eflate : And the diligence will be efledual, even 
againft the nearer heir afterward cxifting ; becaufe the heir-expedlant 
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was the only perfon who could be charged. The heir-expedlant, by 
being admitted to enter, bars the fuperior and levies the rents j and if 
a nearer heir be afterward born, he is not liable either for the debts or 
deeds of the heir-expedlant. 

At the fame time the heir-expe(flant, though a conditional proprietor 
only, muft have powers of adminiftration equal at lead to thofe of a 
curator bonis. Therefore he can do every adl of ordinary adminiftration, 
fuch as entering vaflals, paying family-debts, ^c. nay, he can do acfls 
of extraordinary adminiftration, fuch as granting real fecurities to the 
predeceffor's creditors, and even felling land, if fuch acSts be found ne- 
ceffary. 

With refpe<5l to the rents arifing after the predeceffor's death, the 
queftion is. To whom thefe ought to belong ? The common law un- 
doubtedly beftows thefe rents upon the heir-apparent, however late his 
^xiftencc be. But to the heir-expe(^ant who is pernciitted to enter, there 
is a clear defence in equity againft the heir-apparent claiming thefe 
rents retro from the death of his predeceflbr ; which is, that as, on the 
one hand, he is not to fufFer by the entry of the heir-expcdlant, fo, on the 
other, he is not to have any benefit from it. Now, fuppofing the heir-* 
€xpedlant had abftaincd from entering, the rents would have been 
fwecped away by the fuperior upon a declarator of nonentry. And 
therefore, as this evil is prevented by the entry of the heir-expedlant, 
it is juft and equitable that he alone fhould have the benefit. 

The Prefident, who oppofed this plan, urged the only argument that 
iiad any weight againft it. He yielded that the definition of an heir- 
apparent in the Roman law is that mentioned above ; and hence the 
ncceflity of a curator bonis while there is a poflibility of a nearer heir ; 
but obferved, that the connedtion betwixt a fuperior and his vaiTal has 
occafioned a different idea of an heir to be adopted in the feudal law ; 
that the fuperior being entitled to have a vaffal, and not being bound 
to accept for his vaffal any perfon but the heir-apparent, thefe two cir- 
cumftances conjoined, determined the next heir for the time to be the 
heir-apparent; that for this reafon a £stther ferves to his fon; and a 
fitter to her brother even during the life of the father ; that the only 
exception is where a proprietor dies leaving a wife and no children, in 
which cafe his brother cannot ferve for nine months, upon the favour- 
able prefumption that a child may be conceived et qui in utcro eft pro 
jam nato babetur. 

Againft this argument two things were urged, imo^ That it eftablifhes 
the property in Mifiinifh, not as heir-expeAant, but as heir-apparent 
in the moft proper fenfe ; which of courfe vefts the abfolute property 
in him, defcendible to his own heirs ; contrary to what is agreed to 
be law, and contrary to what is found to be law in this very cafe, viz. 
That Charles had right to the eftate the moment of his exiftence ; and 
he accordingly, by authority of this Court, is ferved heir and infeft. 
2^/o, Suppofing the next heir in exiftence at the death of the predeceffor 
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to be the heir-apparent by the feudal law, yet this cannot hold in the 
prefent cafe. For, by the fettlement above mentioned, Miflinifh is not 
called to the fucceflion but upon the failure of the heirs-male of John 
Cameron elder ; and as they have not failed, Miflinilh can have no 
title to the fucceffion by this fettlement. 

The plurality of the Judges came into the opinion that the infeft-» 
ment of Mifliniih was conditional only. But there was no occaiion to 
give an explicit interlocutor upon that point ; for, by a great plurality, 
it was found. That the fale to Sir James McDonald, though an extra- 
ordinary ad of adminiftration, was yet a neceffary adl to fave .the fa- 
mily eftate from being torfi to pieces by the creditors ; of which they 
were fatisfied from evidence produced in Court. 

The only difficulty upon this point was. That, to empower Mifliniih 
to fell, he ought to have obtained a decree of the Court of Seflion, find- 
ing the fale necefTary. But, with refped to this difficulty, I fuggefted, 
That even a fale by a tatov Jine decreto will not be reduced if it be found 
advantageous ; becaufe a redudtion, upon that fuppofition, would be 
hurtful to the pupil inflead of beneficial. This argument concludes 
a fortiori to the cafe of an heir-expedant ; becaufe it is not eftabliihed 
in law, otherwife than by analogy, that an heir-expedlant ought to 
have a decree of tjbis Court in order to fell. Had Miifinifh applied to 
this Court for power to fell, the circumftances of the cafe were fuch as 
that he muft have obtained it j and equity will not fuflTer the negledt 
of this precaution to be laid hold of for voiding the fale, when the pur- 
fuer by that negledl is not in damno evitando^ but in lucro captando. 

We have upon record Sir George JLockhart's opinion, that the heir- 
expedlant ferving is not bound to denude upon exiftence of a nearer 
heir. And to give a fpecimen of a fort of reafoning that found coun- 
tenance in the laft century. Sir George founds his opinion upon 
L. 85. De reguUs juris^ " non eft novum ut quae femel utiliter confti- 
** tuta funt, durent, licit ille cafus extiterit a quo initium capere non 
" potuerunt.'* 

About the f^me time Miffinifli^s widow brought a procefs ^gainft 
Charles M'Kinnon for payment of L. 400 merks yearly of jointure pro- 
vided to her in her contract of marriage. The obvious obje<ftion to 
this claim was, that it is not like the former, a neceflary adl of admi- 
niftration for preferving the family eftate ; and that it Qught not to be 
fuftained, becaufe Miffinifh in efFedl never was proprietor. It carried, 
however, by a plurality to fuftain this claim ; in which, as it appear- 
ed to me, the Judges were fwayed more by compaflion than by law. 
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N^ CCXXX. I Sib February 1765. 

WiLKiE contra Wallace. 

JURISDICTION. 

AProcefs was brought before the Court of SeiCon by Robert Wilkic 
merchant in Aberbrothick, and lately one of the bailies there, 
^gainfl Provoft John Wallace merchant in the fame town, libelling, 
That the defender in May 1762 did fabricate, publifh and propagate a 
falfe and fcandalous Ubel againft the purfuer ; and concluding, that 
the defender " fhould be decerned and. ordained to make fuch pali- 
*' node as the Lords of Seffion fhould decree to h6 juft ; further, to pay 
** to the purfuer L. 400 Sterling in name of damages and affythment, 
" and to be otherwife cenfured and puniflied as the faid Lords fhall 
** think reafonable.'* 

As this was merely a verbal injury, which may be by writing as 
well as by fpeaking, the defender infifted that the commiflary-court 
was the only proper court for actions of this nature at the firft inftance ; 
and therefore he declined the Court of Seilion. I was clear for fuftain- 
ing this declinator ; for though damages for repairing a patrimonial 
lofs come under the jurifdidion of the Court of Seffion, yet here there is 
no patrimonial lofs fpecified, and the damages libelled are only for an af^ 
fythment or infolatiumy which with regard to verbal injuries come un- 
der the cognizance of the commifTary-court, which is declared law by ^ 
all writers. And there is a good foundation for the diflindlion ; for a 
verbal injury is a crime only againfl Chriflianity and good manners, 
and therefore is juflly confined to the ecclefiaflical court. It carried, 
however, to repel the (JecUnator. The only reafon given was. That in 
feveral late cafes of the fame kind, adlion had been fuflained in this ""^ 

Court at the firft inftance; and that it was now too late to retreat. 

N^ CCXXXI. 20tb February 1765. 

Earl of Laudsrdale contra Inglis of ReidbalL 

PRESCRIPTION. 

TH E Earl of Lauderdale, who is patron of the parifh of Colinton, 
and alfo titular of the teinds, by unexceptionable titles derived 
to him from his predecefTors, commencing as far back as the year 
1588, brought a procefs of reduction and improbation againft fundry 
of his vafTals liable to him in payment of teinds. George Inglis of 
Reidhall, one of the defenders, produced in procefs a title to the teinds 
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of his own lands by charter and feifin with 40 years pofleffion, and 
contended, that having acquired right by prefcription, he was prefer- 
able to the purfuer. It was anfwered, That his pofleffion had been in- 
terrupted by inhibitions of teinds frequently renewed. The Court fu- 
ftained the defence of the pofitive prefcription, becaufe an inhibition 
of teinds is not a fufficient interruption of fuch prefcription. 

From the ftile of an inhibition of teinds, it appears to be calculated 
for the purpofe merely of (lopping tacit relocation, and to be effcdlual 
againft thofe only who acknowledge the inhibiter s right. For it goes 
no further than to prohibit the heritor from drawing the teinds of his 
own lands, and ordering him to acquaint the inhibiter that he may 
come and draw the teinds. Now, neither the prohibition nor order 
can be underftood to concern an heritor who by charter and feiJdn has 
right to the teihds of his own land, and who optima fide efteems him- 
felf to be proprietor. 



N^ CCXXXII. 28/i& February 1 765. 

Pringle of Crichton contra Mark his Brother. 

DEATH- BED. 

MArk Pringle of Crichton fettled his eftate upon John Pringle his 
eldeft fon, and the heirs-male of his body ; whom failing, to his 
younger fons/eriatim^ ^c.; referving the granter's liferent, with full 
power to him at any time in bis lifetime^ to burden the lands with fuch 
debts, gifts and provifions as he Ihould think fit ; to fell or difpone the 
lands in whole or in part, and to revoke, alter and innovate th^fe pre^ 
fents at pleafure. This fettlement was accepted of by John Pringle the 
fon, who was legally infcft. 

Mark Pringle in liege poufiie made competent provifions for his young- 
er children, excepting his youngeft fon, to whom he gave an heritable 
bond upon the eftate for L. 1000 Sterling. This bond being executed 
upon death-bed, John Pringle the heir brought a redudlion of it upon 
that head. The defence was. That the purfuer had accepted of the 
fettlement, which inferred his cbnfent to every claufe, and which of 
courfe barred his redudlion. 

This was a nice cafe. And the firft doubt that occurred was, whe- 
ther a referved power to burden at any time in the granters lifetime in- 
cludes the time when one is on death-bed. The words ffridly taken 
include this time; but it is far from being clear that the parties in- 
tended to include it. It was obferved, that the natural import of fuch 
a difpofition to an eldeft fon is only to fave a fervice, and cannot be fo 
conflxui^ed as to creiate a power in the granter either to alien or bur- 
den his eftate upon death-bed ; a power that no wife man would chufe 
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to have, confidering the arts it lays him open to in his laft moments. 
And if his death-bed deed be left unfupported by the heir's confent, 
his privilege to reduce is undifputable ; for his acceptance of the deed 
as difponee, does not cancel his charadler of heir. 

In the next place, fappofing the heir had confented in exprefs terms, 
the queftion is, Whether fuch confent can bar the reduclion ? The 
doubt is, that if fuch confent be binding, the law of death-bed is at 
an end. For an eldeft fon to whom a difpofition is offered in the fore^ 
going terms, dares not refufe to accept, which would draw upon him 
his father's indignation. The bond was reduced as granted on death- 
bed. The Judges did not feparate the two points ; but it was the ge- 
neral opinion, that the fon's confent, fuppofing it to have related to 
death-bed, could not bar him from challenging the death-bed deed. 



N<^ CCXXXIII. m March 1765. 

Grjeme and Skene contra Cunningham. 

REPARATION. 

ALEXANDER Cunningham clerk to the Signet, having brought a 
procefs of divorce againft His wife upon the head of adultery j 
and having defcribed certain men, without naming them, as the per- 
fons guilty with his wife, he, by order of the Court, fpecified Colonel 
Skene of Hallyards, and William Graeme younger of Gartmore, as 
the perfons defcribed by him. And afterward having referred the facfls 
libelled to their oaths, they deponed negative j upon which he deferted 
his procefs, and appeared to be convinced that his wife was innocent. 

In a procefs of fcandal, at the inflance of thefe gentlemen againft 
Mr Cunningham, his defence was, That in the procefs of divorce 
againft his wife, he was appointed by the Court to name thofe whom 
he fufpeded to have a criminal correfpondence with her : That he na- 
med the purfuers, having been informed that they were the guilty perr 
fons, though now he was fatisfied of their innocence, from their own 
depofitions • That he never had any intention to injure them, but on- 
ly to carry on his procefs againft his wife, whom he thought guilty ; 
and therefore that they can have no claim of damages againft him. 
Found that Alexander Cunningham the defendant, has grievoufly 
" injured the purfuers, and defamed them in their charaAers and 
** good name ; and therefore that he is liable to them in damages 
" and expences." 
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An a^io injuriarumy where there is no patrimonial lofs, and where the 
damages awarded are only in folatiumy muft be founded upon dolus mains ^ 
according to the opinion of all writers upon law ; and fo far it differs 
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from damages awarded to repair a patrimonial lofs, in which it is fuf- 
ficient to fpecify even culpa Itvijftma. But then the queftion is, Whether 
there be not fufficient in the prefent cafe to infer dolus malus in the de- 
fender. To pave the way for anfwering this queftion, it will be ad- 
mitted that certain adlions are in themfelves fo black as to infer dolus 
malus ^ without neceflity of any other proof. This is the cafe of mur- 
der and alfo of theft, where the prefumption of dolus malus is fo ftrong, 
as even to fupport a capital punifhment. Is not the accufing a man or 
woman of adultery, one of thefe cafes ? Suppofe I accufe an innocent 
young man as having murdered his father, the accufation is prefump- 
tive t^idtnctof dolus malusy unlefs I prove the contrary; and there can be 
no good ground for diftinguilhing the cafes. Cunningham therefore muft 
be prefumed to have accufed the purfuers dolo malo^ unlefs he can bring 
preponderating evidence to the contrary. The evidence he brings, is 
his barely afTerting that he had information ; and that he believed his 
information. But this cannot exculpate, unlefs he produce his infor- 
mers ; and if he be filent upon thb head, the prefumption muft lie 
that he had no information ; which inftead of an exculpation, is an ad- 
ditional circumftance to prove his dolus malus. 

Had the defender, inftead of alledging information, candidly told 
what probably was the truth, namely, that he was tempted by a fit of 
jealoufy to accufe both his wife and the purfuers, and that otherwife 
he had no malice or ill-will to any of them, it is probable that he would 
not have been found liable in damages. 

The Prefident was of opinion that culpa is fufficient in this cafe ; 
and quoted the cafe of Campbell of Blythefwood, who, upon the infor- 
mation of his fon, a raw youth, that he was filled drunk by fbme bur- 
gefTes in Dumbarton, and a bond elicited from him of L.2000 Ster- 
ling, brought wantonly a procefs of reduction and improbadon againft 
thefe gentlemen, full of injurious expreflions, which was altogether a 
dream. The gentlemen upon this having raifed an oEtio injuriarum^ 
Blythefwood was decreed to pay L.40 of damages vdth expence of 
plea ; merely upon account that the defender had adted ralhly and in- 
cautioufly. For it did not appear that he had any animus injurtamB^ 
having no other view in the piocefs but to reduce the fiippofed 
bond. 
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NO CCXXXIV. i2,tb December 1765, 

B A I R 1> centra Pagan. 

^ A L E. 

A Large cargo of ftrong ale was pnrchafid from a brewer in Gia-P- 
gow, in order to be exported to New-^York. In a fiiit for the price 
the following defence was fuftained, That it was not properly prepared 
for (landing the heat of that climate, and that accordingly it had burfted 
the bottles and was loft. It was not fuppofed that the brewer had 
been guilty of any wilful wrong ; but this defence was fuftained upon 
the following r\iJe of eqXiity^ That a man who purchafes goods for a 
certain purpole, is not bound to receive them unlefs they anfwer that 
purpofej which holds a fofifori v^hevc the vender is himfelf the manu* 
&fttirer. And where the infufficiency cannot be known to the purcha- 
fer but <upon trial, tifee rule holds even though the goods be delivered 
to him. It was aifo in view, that if the brewer be not anfwerable for 
die flffficiency of ale fold by him for the American market, that branch 
of commerce cannot be carried on. 

N^ CCXXXV, 2 ij December 1 765. 

John V<mjno contra Procurators of the Bailie-court of Leitb. 

P J CTU M ILLICirUM. 

IN the year 1722, certain regulations were made by the bailies of 
Leith concerning the forms of procedure in the adminiftration of 
juftice, and the qualification of pradlitioners before that Court ; among 
xsdi^t articles, providing, " that when the procurators are not under 
** three in number, none fliall be allowed to enter except fuch as have 
** ferved the clerk or procurator for the fpace of three years as an ap- 
** prentice, and one year at leaft thereafter, befide undergoing a trial 
** by the procurators of Court, named by the magiftrates for that ef- 
** fedl." Upon this article an objedion was made againft John Young, 
craving to be entered a procurator^ as having ferved an apprenticefliip 
to an agent of chara€ler before the Court of Seffion, and demanding to 
be put upon trial. The bailies having found the petitioner not quali- 
fied in terms of the regulations, the caufe was advocated ; and the 
Court found the faid article void as contra ntilitatem pnblicam by efta- 
blifliing a monopoly, 
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N<> CCXXXVI. ' ^b January 1766. 

Hunter contra Chalmers and Co. 

PRESUMPTION. 

GEoRGE Qhalmers and Co. extenfive dealers in the corn-trade, em- 
ployed Philip Scott, who kept a grocery-fhop in Berwick, to pur- 
chafe corn for them in Berwickfhire and Northumberland. In thefe 
counties, the rents being paid in money, the farmers muft have ready 
money for their com, in order to pay their rent. Chalmers and Co. 
accordingly took always care to lodge cafh in the hands of Philip 
Scott, to enable him to pay ready money for all the corn they com- 
miflioned him to purchafe, for which he was to have two and a half 
per cent. Bufinefs was thus carried on for feveral years till Philip Scott 
became bankrupt, indebted to the company, and indebted to feveral 
tenants in Berwickfliire, from whom he purchafed corn, without pay- 
ing the price, fomewhat above L. 1000. Thefe tenants, in name of 
John Hunter their aflignee, infifted in a procefs againft Chalmers and 
Co. for payment of this fum, upon the following medium. That Phi- 
lip Scott was fadlor or agent for the defenders, who confequently arc 
liable to pay the price of the corn purchafed by Philip for their be- 
hoof. 

It was admitted for the purfuer, that when a merchant here com- 
miflions wine from Bourdeaux, the fador there is underftood to pur- 
chafe the wine in his own name, becaufe the vender knows nothing of 
the Scotch merchant, and would not truft him ; for which reafon, the 
Scotch merchant paying the price to his fador, is not liable to pay it 
a fecond time to the perfon who fold it to the fador. The prefent 
cafe is appofite. It was neceflary that Scott fliould be empowered to 
bind the company his conftituents ; for he, an unknown perfon, had 
no credit. Therefore, in dubio^ it muft be prefumed, that Scott pur- 
chafed in name of the company, not in his own name ; not to men- 
tion, that it would have been folly in him to bind himfelf for the 
price without neceflity. 

On the other hand, it was urged, that in the prefent cafe it was a 
ready money commerce which required no truft ; and, upon that plan, 
it was not neceflary that Philip Scott fliould either bind himfelf or his 
conftituents. He purchafed from the farmers at a price prefcribed by 
his conftituents, and either did, or ought to have paid, ready money ; 
and he was bound to deliver to his conftituents the c6m purchafed, 
upon his receiving the conamiflion of two and a half ^^rr cent. To for- 
tify this, it was obferved, that in giving a commiflion to purchafe 
goods, one efpecially that is to run on for years, it is not raflily to be 
prefumed, that the perfon commiflioned woidd be trufted with powers 
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to bind his conftituents ; becaufe it is a moft dangerous truft, fuch as 
no prudent man would give, if poflible to be avoided. At that rate, 
the conftituent may lie open for forty years to the price of all the 
goods purchafed upon his account, though he has paid the money to 
his agent, or even though he has not received the goods. Found no 
evidence in this cafe, that the defenders empowered Philip Scott to 
bind them for the price of the corns purchafed by him ; and upon 
that medium they were aflbilzied. 



N^ CCXXXVII. 4tb January 1766. 

Michael Riddle contra Robert Riddle oi Gknriddk. 

^UjEstio voluntatis. 

WALTER Riddle^ in his contrad of marriage 1694, became bound 
to fecure his whole land-eftate to the heir-male of the marriage. 
In the year 1727, purpofing to fulfil that obligation, he difponed to 
his. eldeft fon Robert the lands therein fpecified, burdened with his 
debts, referving only to himfelf an annuity of 2000 merks. The lands 
of Stewarton, which came under the obligation, were left out of the 
difpofition 1727. But that they were omitted by the overfight of the 
writer without intention, was made evident from the following cir- 
cumftances : imo^ That the title-deeds of that farm were delivered to 
the fon along with the other title-deeds of the eftate. 2^&, That he 
entered into pofTeilion of the whole. 3/w, That a fubfequent deed by 
the father j;i;f(? 1733, relative to the former, proceeds upon this nar- 
rative, " That the whole lands belonging to him were conveyed to his 
** fon by the difpofition 1727.'' Many years after, the father having 
difcovered that Stewarton was not comprehended in the faid difpo- 
fition, ventured to convey them to his fecond fon, who was already 
competently provided. In this cafe it was not pretended that Stew- 
arton was adlually conveyed to the fon, which could not be without a 
formal difpofition. But as there was fufficient evidence of the agree- 
ment to convey thefe lands as part of the eftate, which the father re- 
mained ftill bound to fulfil, the Court judged this a fufiScient founda- 
tion to void the gratuitous difpofition to the fecond fon. 
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N^ CCXXXVIII. a ifi January 1 766. 

Barr contra CuRR, tsfr. 

PACTUM I L L I C ITU M. 

TH E journeymen weavers in the *owti of Pa:ifley, emboldened by 
numbers, began with mobs and riotous proceedings, in order to 
obtain higher wages. But thefe ouvert a<fls having been fuppreffed by 
authority of the Court of Seffion, they went more cunningly to work, 
by contriving a kind of fbciety termed the defence-box ; and a written 
contrad was fubfcribed by more than fix hundred of them, containing 
many innocent and plaufible articles, in order to cover their views, but 
chiefly calculated to bitid them not to wofk under a certain rate, and 
to fupport out of their periodical contributions thofe who, by infifting 
on high wages, im^t aot find employment. Seven of the fubfciibers 
being charged upon the contract for payment of their ftipulated con- 
tributions, brought a fufpenfion ; in which it was found. That this 
fociety was an unlawful combination, under the falfe colour of carry 
ing on trade, and that the contrad was void, as contra laiStatem 
publkam. 

N^ CCXXXIX. 7/A February 1 766. 

jANisr MiLiL^R, &f^. cort^a Mary Dickson. 

PRESCRIPTION. 

TH E lands called Parfon's-lands were anciently part of the patri- 
mony of the parfbn of Biggar, and were feucd out by him. The 
parfbn of Biggar, qua fuperior ci£ the faid land, with coafent of th€ Earl 
of Wigton as patron of the church of Biggar, did, afmo 1655^ graat a 
chancer of that land to Mr John Muirhtad advocate^ his hdrs and ftlf^ 
fignees, to be holden of him the parfon, and his fucceflbfs in office, 
for payment of a feu-doty Ipedficd, and the charts was compleatted by 
infeftment. George Muirfiead, grandfon to John, led by wrong ad* 
vice, made up his titles to that fubjedl anno 171 1, by taking a precept 
of dare conjiat from the Earl of Wigton, faid to be fuperior, inftead of 
taking it from the parfon ; and upon this erroneous precept George 
Muirhead was forthwith infeft. Upon this title he poffeffed the fub- 
jedl down to the 1748, when, for love and favour, he difponed it to 
his wife Mary Dickfon. He died in the 1 75 1 without iffue, and his 
wife's poffeffion added the Ihort time that was wanting to complete the 
pofitive prefcription. 

The 
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The heirs of line confidering the faid George as heir-apparent only, 
%ipon account of the nullity of his infeftment, made up their titles as 
heirs to John Muirhead regularly infeft, as is mentioned above ; and 
upon that title brought a redudlion of Mary Dickfon*s right, Upon the 
following medium. That an heir-apparent has no power to alien the 
^ftate gratuitoufly. Her idtimate defence was the pofitive prcfcription ; 
to which it was anfwered, That the purfuers had no right to the eftate 
during the life of George a nearer heir, that their right commenced 
upon his death, and confequently^ that the prefcription could not be- 
gin to run till his death. And the purfuers urged in general, That as 
the pofitive prefcription operates a transference of property from one 
perfon who lofes his right by his ncgledl, to another who acquires it 
by his continued pofleflion, it neceifarily follows that there can be no 
pofitive prefcription, unlefs there be at the fame time a perfon againft 
whom the prefcription runs. And hence alfo the objedion of non valens 
agere^ which is always fuftained againft the pofitive prefcription as well 
as againft the negative ; for thoixgh there be a perfon who has an inte- 
reft to oppofe the prefcription, yet the prefcription cannot run againft 
iiim while his hands are tied up from challenging the right. 

It occurs for the defender, that the argument urged for the purfuers 
"has no better foundation than a mifapprehenfion of our adl 1617, con- 
cerning the pofitive prefcription, as if it were copied from the Roman 
ufu capioy which is far from being the cafe. The Roman ufu capio is 
defined " modus adquirendi dominii per continuajtionem temporis ;'^ 
whence it indeed follows, that^if the pofleflbr be in the courfe of ac- 
quiring the property, there muft be another in the courfe of lofing it. 
•Our adl 161 7 refts upon a foundation more juft and more expedient. 
It is no part of its intendment to transfer property from one to ano- 
ther^ nor can it be defined modus adquirendi dominii. On the contrary, 
it fuppofes the pofleflbr to be the proprietor, and to have been fo from 
<he date of his title downward. But as law juftly entertains a jealoufy 
of old latent claims, the only intendment of the ftatute is to fecure the 
proprietors of land eftates agai»ft old obfolete claims, that venture not 
into the light till the objedlions that lay againft them originally are 
loft. And to bar fuch latent claims, it is enaded, ** that continued 
" poflTeflion upon an infeftment for 40 years without interruption fliall 
** give an unquarrelable right, good againft all mortals and againft all 
** objedtions, falfehood only excepted.'* Hence it dearly follows, that 
the pofitive prefcription with us does not fuppofe two perfons, one ac- 
quiring property, another lofing it : If a man has poflefled his eftate 
ibr 40 years upon a title of property, he is fecure againft every fort of 
challenge except falfehood^ which is precifely the cafe of the defender. 
She therefore, at this diftance of time, is not bound to juftify the in- 
feftment 171 1 : It is fufficient for her to fay, that a precept of dare 
confiaU with infeftment upon it is a legal title of property, and that flie 
and her huft>and have poflefled 40 years by virtue of that title. 

Kkkk The 
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The Court at firft repelled the defence of prefcription, upon the fol- 
lowing ground, that the purfuers were non valentes agere during the life 
of George Muirhead ; and therefore that prefcription could only begin 
to run upon his death. But upon a reclaiming petition and anfwers, 
they reverfed this interlocutor, and with great unanimity fuftained the 
defence of prefcription, being of opinion that this defence was clearly 
founded upon the adl i6i 7. The ruinous confequences of the firft in- 
terlocutor made a deep impreflion upon the Judges. If a man cannot 
acquire by the pofitive prefcription, unlefs there be a perfon exifting 
who can objedl to it, the neceflary confequence is, that 400 years in- 
ftead of 40 may not be fufficient to fecure a family in the poffeffion of 
their eftate. If an heir-apparent make up a wrong title, as is fuppofed 
in the prefent cafe, he and his fucceflbrs can be no better than heirs- 
apparent, till the fucceflion divide and produce a competitor to the 
fucceffor in poffeffion. At that rate, every debt contradled antecedent 
to the a(5l 1695, every contra<5l of marriage entered into, and every 
fale made, would be null and void. This could not be the meaning 
of the ad 161 7. It is true, the a<a 1695 refpefting the debts of an 
heir-apparent affords fome remedy, but far from being fufficient. The 
moft onerous deeds will not avail if the heir die before he has been 
three years in poffeffion. Suppofing infeftments upon the eftate equal 
to the value, yet if the next heir, difcovering the original defe<fl in the 
title, fliall obtain a regular infeftment, and contra<fl heritable debts up- 
on which infeftments follow, thefe later debts will be preferable upon 
the eftate ; for the prior debts being granted by an heir-apparent,, can- 
not affedl the eftate but only the perfon of the heir paffing by. 



N ^ CCXL. I itb February 1 766. 

James Hill f(?;z/r^ Margaret Hunter. 

CONTRACT OF MARRIAGE. 

IN a contradl of marriage, Charles Hill the bridegroom became 
bound to fettle the fum of 3000 merks to himfelf and Margaret 
Hunter the bride in conjunjfl fee and liferent, and to the children of 
the marriage in fee, and truftees are named in the ufual terms as fol- 
lows : '* And laftly, it is agreed, of confent of parties, that all execu- 
*' tion neceffary fliall pafs upon this prefent contra(fl, at the inftance 
*' of the faid James Hunter and Charles Hunter his fbn, and James 
" Hunter in Inchmichael, or any of them ; and failing of them, at 
-' the inftance of their heirs, or the heirs of any one of them, for fee- 
" ing the provifions made effectual in favour of the faid Margaret 
*' Hunter, and the children of the marriage-" 

Charles 
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Charles Hill by his induftry increafed his original flock ; and with- 
out lending out the 3000 merks in terms of the marriage articles, he 
made a fettlement of his whole means to his wife, and to Agnes Hill 
his only child, by which both of them got much more than was pro- 
vided to them in the contrad of marriage. Further, he nominated 
certain perfons •to be tutors and curators to his daughter during her 
pupilarity and minority. 

The truftees named in the contradl of marriage brought a procefs ar 
gainfl the widow, as intromitter with her hufband's eflFedls, to lay out 
the faid fum of 3000 merks in terms of the contradl. The only point 
of the caufe that deferves to be kept in memory, concerns the pur- 
fuer's title, which was obje<Sled to upon the following ground. In or- 
dinary contradls, each party is left to enforce execution for his own 
intereft. A contracfl matrimonial is fingular; for to leave upon the 
wife or upon the children the care of their own intereft, would be a 
never failing feed of family difcord. To prevent this evil, truftees are 
named, whofe province it is to make efFedlual the intereft of the wife 
and of the children. From the very nature bf this oflBce, it can only 
fubfift while the hufband is alive ; for by the huft>and's death the wi- 
dow c^ profecute her own intereft without the leaft reftraint; and fo 
can the children with the affiftance of their tutors and curators if 
they be under age, and without any affiftance if they be of perfcdl age. 
It carried however by a narrow plurality, to fuftain the purfuer's 
title. 



N<> CCXLL I Stb February i y66. 

BuRNBT contra Bannerman. 

SERVICE. 

IN ferving a brieve of heir-male in general, an offer was made to prove 
a nearer heir. The danger of delaying a fervicc made the Court re- 
fufe the proof bac^aiUy referving it to be infifted upon in any procefs 
that fhould be raifed upon the fervice as a title ; for the delay of a fer- 
vice may difappoint a man and his heirs of the moft lucrative fuccef- 
lion. 
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N° CCXLII. 37/i& February 1766, 

Thomas Carlyle contra Geoug^ Lowther. 

LITIGIOUS. 

SIR John DougIas granted a fifteen years leafe of the farm 6f 
Todholes to George Lowther for a rent of L. 33 Sterling, com- 
mencing at Candlemas 1749. In the year 1756, a ranking and fale 
was commenced of Sir John's eftate. In,the year 1 75,8, Sir John grant- 
ed a new fifteen years leafe of the faid fara\ to the fame George Low- 
tlier for a rent of L.4o Sterling, to commence after expiry of the for- 
mer leafe, viz. Candlemas 1 764. The eftate was fequeftrated a few 
months after, and Thomas Carlyle appointed fadlor. The factor jud- 
ging it to be for the intereft of the creditors to oppofe this new leafe, 
as containing a rent much under the real rent of the land, did, in 
fpring 1763, bring an adlion of removing, which was followed with a 
redudion. And the Lords reduced the uck, as being granted during 
the dependence of the ranking and fale. 

. A ranking and fale without fequeftration bars not ordinary adls of 
management, but ought to bar extraordinary adls, fuch as a new leafe 
^during the currency of a former. The rule is, nihil innovandum pen^ 
dente lite; and if bankrupts were permitted after a ranking and fale to 
exercife without limitation every adl of property, creditors would be 
in a ticklifh fituation. In this cafe there was good evidence that a 
higher rent might be obtained. But it appears to me, that to challenge 
an extraordinary ad of management done in the prefent circumftances, 
it is not neceflary to prove lefion. It is fufiicient that it is an extra- 
ordinary adl, leaving to the defender to prove that there is no Iefion« 

N^ CCXLIH. ^b March 1 765. 

Frazer of CuldutheUy ^c. contra Duke of Gordon, &fr. 

SALMON-FISHINa 

THE heritors of the upper fifhings upon Lochnefs, brouglit a pro- 
cefs againft the inferior heritors, for corrciSUng feveral abufes 
committed by them in the face of public law, and concluding particu- 
larly that they fhould be obliged to obferve the Saturday's-flap. The 
defence was, that the Saturday's-flap had been in difufe above 40 years; 
and that the purfuers had loft their right to challenge by the negative 
prefcription. It was agreed on both fides that laws made for improving 
the falmon-^fifhing cannot be hurt non utcndojmore than other laws enac- 
ted 
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ted for the good of the public ; but that the Saturday's-flap was only 
a privilege granted to fuperior heritors, and did not tend to the good 
of the fifhing in general. And therefore that this privilege may be re- 
nounced by the negative prefcription as well as by exprefs confent, 
** The Lords fuftained the declarator as far as it concludes that the 
** defenders fhould be ordained to keep the Saturday *s-flap, ac- 
" cording to the ad of Parliament." 

We were not fo learned in the natural hiftory of falmon as to be able 
to pronounce clearly that the Saturday's-flap is a public benefit for the 
falmon-fifhing in general. But we fee it enjoined by many ftatutes as 
publicly beneficial, even fo much as that the tranfgreffion is made a 
point of dittay. 



N° CCXLIV. 5/A March 1766. 

Chalmers contra Oliphant. 

PRESCRIPTION. 

AN adjudication was led anno 1701, of a tenement in Edinburgh for 
the fum of L. 2529, upon which pofleffion following, was continu-* 
cd above 40 years. The poflefTor confidering himfelf to be proprietor 
by the expired legal of his adjudication, upon which he could take in- 
feftment at any time, did in the year 1731, rebuild and enlarge the te- 
nement, fo as greatly to increafe the value. The heir of the fubje6t, 
upon the title of a truft-adjudication, brought a redu<5lion of the adju- 
dication upon the following medium, that the grounds of the adjudi- 
cation were not produced. The grounds were a contra<fl of vidlual by 
which Durham of Largo became bound to deliver to Alexander Black, 
300 and odd bolls bear at a certain price, with three receipts by Black, 
acknowledging the receipt of the visual. The adjudication bears pro- 
duction of every one of thefe documents ; but the three receipts were 
amiiling when the redu<flion was infifted on, and could not be produ- 
ced. It was found by the Lord Ordinary, that in refpeft the grounds 
are not produced, the adjudication is not a title of prefcription. In a 
reclaiming petition, it was chiefly infifted on, that fofi tantum temporis 
there is fufficient evidence of the debt to fupport the adjudication. It 
occurred to me at advifing, that an adjudication, however old, is not 
a good title for a procefs without its grounds j but that where poflef- 
fion has followed upon the adjudication, and a redudlion intented of it, 
it is not neceflary to produce the grounds after 40 years, as was found, 
Stair ^ nth February 1681, Kennoway contra Crawford. The reafon is, 
That the adjudication being rite led requires a reduction ; and that this 
reduction muft be brought within 40 years, to fave it from the nega- 

L 1 1 1 tive 
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tive prefcription : Which, in other words, is faying that the defender 
in pofleffion by the adjudication, is not bound to produce his grounds 
to the purfuer, who is cut oflF by the negative prefcription, and has no 
title to infift in a reduAion. But the Court unprepared for this de- 
fence, which was not dated in the reclaiming petition, found that the 
defender muft produce the grounds of his adjudication. 



N^ CCXLV. , \uh March 1 766. 

Hunter contra R o b b, ^c. 

WITNESS. 

A Petition being given in to the Court againfl thofe who were elec- 
ted magiftrates and councillors of the burgh of Anftruther-weftcr 
the Michaelmas preceding, complaining, that the eledtion was procured 
by bribery and corruption, the magiftrates and councillors denied the 
charge ; and at the fame time, by way of recrimination, infifted, that 
the complainers had been guilty of bribery and corruption. A proof 
at large was allowed to both parties ; and Margaret Brown, daughter 
to John Brown one of the bailies, being offered as a witnefs for the 
refpondents to provie againft the complainers that they had been guilty 
of bribery ; the objection of her being daughter t6 one of the refpon- 
dents was repelled, and fhe was allowed to be examined as to all mat- 
ters which did not tend to exculpate her fadier from the complaint. 
In a reclaiming petition it was fet furth. That where a town is divided 
into two fadlions in violent oppofition againft each other, each party 
having a common intereft, may juftly be confidered as one body ; and 
therefore that a witnefs who is inhablle with refpedl to any one of the 
body, muft lie under a great fufpicion with regard to the whole. The 
zeal of a party in matters of this kind, is never confined to the precife 
members who compofe the party, but always fpreads through their 
relations. 

. Is was accordingly found, That as it was incompetent for the peti- 
tioners to prove their complaint by their own relations, it was equally* 
incompetent for the refpondents to prove their recrimination by their 
relations ; and for that reafon the interlocutor was reverfed, and the 
objedlion againft Margaret Brown was fuftained. 

In matters of this kind the rule feems to be, that either party may 
ufe as witneffes any of "the other party or of their relations ; but that 
it is incompetent for either party to lead as witneffes any of their own 
party or of their relations ; referving only to them to crofs-interrogate 
fuch witneffes when led by the other party. 

N^ CCXLVI. 
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N^ CCXLVL 2eth June 1 766. 

Sir William Maxwell of Calderwood contra his Vassals. 

T H I R L A G £• 

SIR William Maxwell of Calderwood having granted many feus, fe- 
veral of which had exifted above two centuries, thirled his vaflals 
to his mill by a general reference of multures ufed and wont. This 
general claufe was interpreted by pofTeflion to be omnia grana crefcentia^ 
with no other exception as to the oats, but of feed and horfe corn. 

The teinds of Sir William's eftate belonging to the college of Glal^ 
gow, the vaflals had been in ufe, pad memory* of man, to pay to the 
college certain bolls of oat-meal inflead of the ipfa corpora^ which led 
them as aforefaid, to bring all their oats to their fuperior's mill, the 
teind included. But coming in procefs of time to be more cunning 
lawyers, they formed this argument, That the family of Calderwood 
could not be underftood to thirl to his mill the tithe which did not 
belong to him but to the college ; nor was it in his power to thirl that 
fubjedl had he intended it. When this matter came before the Court, 
it was admitted that the college could not be barred by any agreement 
between Calderwood and his tenants from drawing their tithe z*^ cor- 
pora. But then it was contended, that while meal is paid, there is 
nothing to hinder the vaflals from binding themfelves to grind at their 
fuperior's mill the com from which that meal is produced. That this 
can be done by a written contradl is undeniable ; and it is in effeA 
done by a contract, when done by prefcription ; becaufe prefcription 
in fervitudes reflis upon no other foundation than a preiumption that 
a covenant had a<5lually been made. 

** Found tliat as the teind payable to the college of Glafgow, is pay- 
^^ able in rental bolls of meal, therefore that the oats for faid meal 
^^ muft be grinded at the fuperior's mill, and mufl pay intown* 
^' multure according to ufe and wont." 

N^CCXLVII. June 1^6^. 

Sir John Gordon contra His Majefty's Advocate. 

K I N G's ADVOCATE. 



s 



IR John Gordon of Invergordon, brought a complaint before the 
Court of Jufticiary againft his Majefty's advocate, " For a breach 
of duty, in refufing to bring a criminal indidbnent before this Court 
againft Colonel John Scot and others, as guilty of bribery and cor- 

** ruption 
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*' ruption at the Michaelmas cledlions of Dingwall 1758, though he 
*• was required fo to do by Sir John Gordon the complainer; and 
" praying that the Court would interpofe their authority to oblige his 
** Majcfty's advocate to ptofecute the faid caufe." And in fupport of 
the complaint it was urged, that any private informer of a crime, gi- 
ving fufficient evidence, and oflFering to pay the expetice of the profe- 
cution, has a right to demand of the King's advocate, that he Ihould 
profecute that crime for his Majefty's intcreft ; and to demand the in- 
terpofition of the Court in cafe of refufal. 

Anfwered for the King's advocate. That there is nothing more fixed 
in our law, than that the profecution of all crimes ad vindiRam publicam 
belongs to the King and to his advocate adling by his authority. 
Hence it is, that he may infift in fuch aiflions, or defert them as he fees 
caufe, without any controul on the part of the Court. ContradicSlory 
to this known privilege, the direcfl tendency of the prefent complaint 
is, to transfer the vtndiSa publica from the King to every private infor- 
mer who is willing to defray the expence of the profecution, general- 
ly more out of refentment than zeal for the public. 
The Court refufed to interpofe." 



(( 



N^ CCXLVIII. 4/i& July 1 766. 

Corporation of Shoemakers of Edinburgh contra William 

Murray. 

BURGH-ROYAL. 

WIlli AM Murray freeman ihoemaker in Edinburgh, having views 
to extend his trade, entered into a written agreement with Alex- 
ander Learmonth, tanner in Edinburgh, an unfreeman ; the fum of which 
was, that each of them ihould advance a fum of money for carrying 
on their refpedtive branches, and that th« profit or lofs on both 
branches ftiould be divided equally betwixt them. This produced a 
complaint to the magiftrates by the deacon and treafurer of the incor- 
poration of fhoemakers ; fubfuming. That by their feal of caufe free- 
men are prohibited to pack or peel with unfreemen, or to be their 
partners, or to make conventions with them ; and concluding againft 
William Murray a forfeiture of his freedom, Es^r. 
The Court found the agreement lawful." 



^^ 



It is indeed unlawful for a freeman to protedl an unfreeman, by 
enabling him to work within the town for the fervice of the market. 
But it is not unlawful for a freeman to join (locks with an unfreeman 
for the mutual benefit of both, more than to borrow money from an 
unfreeman. To prohibit fuch an agreement would be to favour the 

• opulent 
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opulent of a corporation^ by debarring others to aid themfelves wkh 
the money of ftrangers. 



N<> CCXLIX. 3otA July iy66. 

James M'Kell contra Trustees of Anthony M^Lurg. 

BANKRUPT. 

ANthony M^Lurg tenant in Craignel having failed in his circum- 
fiances, his creditors had a meeting, 15th December 1762, in 
which it was refblved to grant him a fuperfedere, and to accept <^ his 
tack, (locking, and other efie<^, for their payment. They named 
four farmers in the neighbourhood for managing and difpoiing of the 
fubjecfls for their joint behoof; and M'Lurg granted them a miffiye, 
obliging himfelf to execute a difpofition of his whole effedls to thefe 
truflees. The truflees entered diredlly on the management ; and, upon 
the 8th February 1 763, obtained from M*Lurg a difpoiition in imple* 
ment of his miflive, containing a complete lift of the creditors, in 
which James M*KelI, now to be mentioned, is ftated a creditor for 
L. 51 Sterling. Upon the 17th March, the truftees fubfet the farm to 
Andrew M*Lamroch, to whom they alfo fold the ftocking; andM^Lam- 
roch at Whitfunday entered into pofleffion of the farm with the ftock- 
ing. The forefaid James M*Kell waiting a catch, arretted in M*Lam- 
roch's hands that very day the ftocking was delivered to him ; who 
having raifed a multiple-poinding, the Lord Ordinary, being of opi- 
nion that the truft-right muft ftand till it fhould be challenged in a re- 
dudlion, preferred the truftees before the arrefter ; referving reducflion 
as accordsi The Court, fo far from having any difficulty in adhering 
to this interlocutor, went a great way farther. They were unanimous. 
That where the cafe of an infolvent perfon comes not under either of 
the bankrupt ftatutes, a difpofition by him to truftees for his whole 
creditors muft be effeiSlual in law. And, to fupport this opinion, one 
of the Judges quoted a decifibn from Falcoturi CoUedHon^ 1 3th Novem- 
ber 1 744, Snodgrafs contra Truftees of Beat's creditors, where the fame 
was found- 
In this cafe the Court had no occafion to determine whether credi- 
tors are bound to fubmit to the management of truftees named by their 
infolvent debtor. A bankrupt may and ought to convey to his credi- 
tors his whole eflFedls for their payment ; but he cannot legally bind 
them down to any particular form of management whether by truftees 
Or otherways. Therefore every truft-deed of this kind when brought 
under redu<flion, whether upon the bankrupt ftatutes or upon common 
law, ought to be reduced as far as concerns the bankrupt's nomination 
of truftees. But, on the other hand, every fuch truft-deed ought to 

M m m m be 
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be fuftained, as far as to operate a divifion of the bankrupt's effeds 
equally and proportionally among his creditors. The reafon is, That 
neither by the bankrupt ftatutes nor by common law, can there lie any 
objedlion againft a difpofition by a bankrupt to his whole creditors 
nominatim^ nor againft^a difpofition to a fingle perfon for behoof of the 
whole creditors ; the perfon being named not as a truftee to manage 
for the creditors independent of them, but merely as a name to hold 
the fubjedl for the creditors. 

Where fuch a difpofition is granted, it remedies a grofs defed in the 
bankrupt ftatutes, viz. permitting creditors to take, by force of legal 
execution, what they are not permitted to take by the bankrupt's vo- 
limtary deed. 

Thus it feems to be fettled, that an infolvent perfon, who is not in 
the terms of either of the bankrupt ftatutes, has it in his power to do 
juftice to all his creditors, by dividing his effects equally among them ; 
and as it was never intended by either of the bankrupt ftatutes to bar 
the exercife of this equitable power, it is probable, when the principles 
of equity are better underftood than at prefent, that the Court will fu- 
ftain every difpofition of this kind, though even made by a notour 
bankrupt. 



N^ CCL. 22d November 1766. 

William Wright and Mary Graham his Mother-in-law. 

ADVOCATION. 

r' being objeded to the competency of an advocation, that the pro- 
cefs was finifhed before the fheriff by a decree ; and, therefore, that 
a fufpenfion was the only competent remedy. The objedion was re- 
pelled upon the ground of utility, an advocation being a more eafy re- 
medy than a fufpenfion, and equally fufceptible of being remitted 
with an inftrudion. An extradl indeed muft bar advocation^ becaufe 
after extraft the caufe cannot be remitted. 
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No CCLL loth January 1767. 

Fraser contra Dewar of Vogrie. 

PROPERTY. 

THE dwelling-houfe of William Frafer writer to the Signet, in the 
village of Foord, happens unfortunately to be fituated a very 
Ihort fpace eaftward from fome ground belonging to his neighbour 
Dewar of Vogrie. Dewar finding this a convenient fpot for a lime- 
kiln, fet about the building without giving himfelf any trouble about 
the diftrefs that would be occafioned to Mr Frafer and his family by 
the fmoke of the lime-kiln, when the wind is in any of the weftern 
points. The matter was brought before the Court by fufpenfion, and 
the following interlocutor was pronounced : " Finds, That as Frafer 
** the fufpender has no fervitude upon Dewar's grounds, and that the 
" place where Dewar propofcs to place his draw-kiln, appears in fun- 
dry rcfpedls to be the mod commodious for him, and noways in 
emulationem of Frafer, though it will be attended with inconveni- 
** encies to him, Dewar has right to carry on his work ; therefore, 
** Repel the reafons of fufpenfion, &fr.'* 

The rule was admitted, ^od non licet immittere in alienum; but the 
plurality thought that the prefent cafe does not come under the rule ; 
for that the fmoke of the lime-kiln was emitted into the air, and 
carried as the wind blew, fometimes into the fufpender's property, 
and fometimes in a diflferent diredion. Mod of the Judges gave their 
opinion, that if Dewar could have placed his Ume-kiln fo as to be lefs 
noxious to his neighbour, without great lofs or inconvenience to him- 
felf, he was bound to yield fo far upon the principle of neighbour- 
liood. 

K^ CCLIL 24/A and 26tb January 1767. 

Sir John Anstruther contra Alexanders, ^c. 

BRIBERY AND CORRUPTION. 

UPON the death of Sir Harry Erikine, member of parliament for 
the five burghs of Pittenwcem, Wefter and Eafter Anftruther, 
Kilrenny and Grail, two candidates appeared. Sir John Anftruther a 
gentleman of a great eftate in the neighbourhood, and Mr Robert Alex- 
ander an Edinburgh merchant, who had no natural connedtion with any 
of thefe burghs. By the force of money, however, he prevailed in three 
of them, viz. Pittenweem, Anftruther- wefter, and Kilrenny, and got his 

adherents 
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adherents into the council and magiftracy, fo as to fecure their votes in 
the approaching elecflions for a new parliament. This obliged Sir John 
Anftruther to bring a procefs for reducing the Michaelmas ele<flions of 
thefe three burghs, upon the head of bribery and corruption. With 
refpedl to Anftruther-wefter, there was a clear proof that Alexander 
had brought over to his intereft a plurality of the town-council by di- 
rect bribery ; and the queftion was, What effecfl this fliould have upon 
the eledlion ? As the town-coimcil confided of fifteen members, eight 
were neceflary for a regular ele<5lion; becaufe in general where no 
quorum is named, the plurality are underftood to be a quorum. Up- 
on this foundation the Court unanimoufly reduced the eledion. They 
held the bribed members to be as dead or abfent, which left not a 
quorum of untainted members. 

With refpedl to Pittenweem, it came out upon proof, that Alexander 
purchafed the town by a private bargain with Bailie Martin in name 
of the town-council, bearing, that they ihould receive L. looo for pay- 
ing the debts of the town, the furplus to be divided among the mem*- | 
bers of the town-coimcil. Here was a bribe to the whole elei5lors in | 
general ; and upon that ground the Michaelmas ele<aion of Pitten- | 
weem was reduced almoft unanimoufly. i 

The pinching cafe was that of Kilrenny. As to private convic-- 
tion, no mortal could hefitate to pronounce that the whole members 
were bribed. But as there was no proof, except againft four or five 
individuals^ there dill remained a quorum untainted, as far as appear- 
ed from the proof, fufficient to m^ike a legal eledion. 

The only argument for the reduction that had a Ihow of relevancy, 
was what follows : Alexander was an abfolute flranger to thefe burghs, 
and to every individual voter. The neighbouring gentlemen, who 
had the only influence in thefe burghs, were all zealous for Sir John 
Anftruther. 2^/?, From the circumftances of this cafe, and from the 
proof, Alexander could have no other profpedl to carry thefe burghs 
but by money. 3//^, The town-councils of thefe burghs, and of Kil- 
renny in particular, were compofed of low indigent perfons, incapable 
to rejfift any money-temptation. And it is proved againft them, that 
they were unanimoufly refblved not to negledl the opportunity of the 
enfuing election to fell themfelves to the beft bidder. Upon thefe and 
other circumftances, a prefumption was founded, that the whole coun- 
cil of Kilrenny had been bribed, or fo many as not to leave an inno- 
cent quorum. And it was urged, that unlefs this prefumption be fu- 
ftained, an open door will be left for bribery ; for fuppofing every in- 
dividual to be bribed, yet the perfon who challenges the dedion can 
fcarce hope to prove the crime againft a plurality. 

This argument had weight with me, and I voted for reducing the 
eledion. But the plurality not being touched with it, Alexander and 
his party were aflRnlzied from the redu(fUon. And that the judgment 

was 
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was right, I became afterward fenfible, upon pondering deliberately the 
following topics. With regard to Alexander himfelf, there is a good 
foundation for the prefiimption ; for he whofe confcience will allow 
him to bribe five, can have no hefitation to bribe ten. But the cafe 
of the council is different. We may extend this prefumption from one 
adl to another of the fame perfon ; but there is no foundation for ex- 
tending it from one perfon to another, though both be members of 
the fame politic body. In the cafe of a crime, even the ftridleft of all 
conneiflioQS, that of parent and child, will not fupport fuch an exten- 
tion. 

2^^, Suppofing a foundation for this prefumption in other inftances, 
it ought never to be admitted in the cafe of bribery. We frequently 
prefume a fadl to have happened upon Si/emifilena prd>atio^ becaufe there 
is no ofler made to prove the contrary. This laft circumftance being 
?he chief foimdation of every prefumption, it follows clearly that a 
prefumption ought never to be admitted, where the contrary propofi- 
tion rcfolves into a negative that is not capable of proof. This is the 
cafe of bribery ; for to affirm that a man has not been bribed, is a ne- 
gative not capable of proof. Hence it follows, that to fuftain a pre- 
fumption of bribery where there is no clear evidence, is in effe<fl to 
give 2ifemiplena probatio the cffed of a complete proof. 

Alexander at the fame time carried on a redudionof the Michaelmas 
dedion of Eafter Anftruther, which had declared for Sir John Anftru- 
ther. It was proved that Bailie Johnfton, who had long governed 
that town, brought the whole town-council to vote according to his 
diretflion, upon his engaging to pay the debts of the town. Here the 
whole town-council were bribed ; but there being no evidence that the 
perfons who were voted into the council had any knowledge of this 
corrupt bargain^ a doubt occurred, whether thefc innocent perfons 
could be deprived of their right by the crime of third parties. But 
the following anfwcr fatisfied the Court, vi%. That it is againft con- 
fcience for any man to uie a right that he acquires by a criminal adl 
committed by another. And accordingly this eledlion was unanimous- 
ly reduced, 7th Auguft 1767, Alexander Young contra Andrew John- 
fion of RennyhilL 
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N^ CCLIIL 24/b February 1 767- 

M^Haro contra Campbell, 

ASSYT^HMENT. 

THIS term bears two fignifications in our law. In the moft com- 
mon fenfe it is the fame with the vergelt, that compofition in 
money which anciently was paid by the criminal to the perfon he had 
injured, or to his relations. In a fenfe lefs common, though far from 
rare, it is the fame with reparation of the lofs I have fuftained by any 
wrong done me. In the firft fenfe, affythment is a punifliment inflic- 
ted upon the delinquent, and is awarded to the perfon injured for gra- 
tifying his refentment. And hence it follows, that where the delin- 
quent has fuffered the legal punifhment by the fentence of a criminal 
court, which ought to fatisfy the refentment of the injured perfon, 
that perfon has no claim for an afly^hment, which would be punifh- 
ing a man twice for the fame crime. In the other fenfe, affythment 
being a fpecies of reparation, produces a civil adtion for damages pro- 
portioned to the extent of the mifchief done. 

In the year 1762, when Martinico was in the pofleflion of Britain, 
Captain M*Harg was bafely murdered by Major Colin Campbell ; and 
as there was no civil judge in that ifland to apply to, the delinquent 
being tried by a court-martial, the verdidl was as follows : ** The 
court, on due confideration of the whole matter before them, is of 
opinion, that Major-commandant Colin Campbell is guilty of the 
crime laid to his charge; but there not being a fufficient majority 
of voices to punifh with death, as required by the articles of war, 
the court doth adjudge the faid Major-commandant Colin Camp- 
bell to be cafliiered for the fame. And it is the farther opinion of 
the court, that he is incapable to ferve his Majefty in any military 
employment whatfoever.'' 
Captain M*Harg having contracted confiderable debts, his father James 
M^Harg of Kiers, in order to enable him to fatisfy his fon's creditors,, 
brought a procefs of affythment againfl the Major, concluding for a 
certain fum to repair the lofs he and his children had fuflained by his 
fon the Captain's death. The firfl queflion that-occurred was. Whether 
the fentence of the court-martial was fufficient evidence of the crime? 
All the Judges were of opinion that it was fufficient evidence ; for 
though the crime fell properly under the cognizance of a criminal 
court, as not being a tranfgreffion of any article of war, yet it being 
neceffary to reprefs crimes among the military as well as among others, 
a court-martial is the only refource where there is no other court. 
This fentence then may be confidered as at leafl equivalent in authority 
to a decree of a foreign court brought here for execution. We ought 

to 



COURTOFSESSION. 327 

to rely upon it as good evidence, unlefs the contrary be proved, vrhich 
is not attempted. 

It carried by a great plurality to fuftain the claim." 



(C 



N^ CCLIV. 6tb March 1767. 

Earl of Crawford contra Hepburn. 



TH E Earl of Crawford, being debtor in fums beyond the value of 
his efFedls, did in the year 1678, difpone to Thomas Moncrieff, 
' for the Earl's own behoof, and for behoof of his creditors, contained 
in a lift referred to, for their fecurity and payment, his whole lands 
and other Funds therein mentioned; empowering him with advice of 
the creditors, to fell the faid whole lands, fuperiorities, teinds, offices, 
fcfr. to tranfadl the debts difponed to them, to appoint factors, Esff . 
Though this deed was conceived in form of a difpoiition in fecurity 
only, yet as the debts far exceeded the fubjedls, according to the value 
at that period, the Earl abandoned all thoughts of redeeming his e- 
ftate, and left the creditors or their truftee to manage as they thought 
proper. After fome years experience, the creditors being diflatisfied 
with the management of Thomas Moncrieff, compelled him in a pro- 
cefs to convey the fubjedls to other truftees named by them, who chofe 
Robert Hepburn writer to the Signet their cafhier, for receiving the 
rents from the fadlors, and diftributing the fame among the credi- 
tors. Robert Hepburn acquired fome of the debts from Robert Cle- 
land one of the truftees who had tranfaded the fame with the credi- 
tors, and other debts Robert himfelf tranfacSled with the creditors. 
In procefs of time the value of the lands rofe fo high as to give the 
Earl a profpedt of a reverfion ; and he having brought a procefs for re* 
xleeming the lands, the queftion occxirred. Whether Robert Hepburn 
was bound to communicate the eafes of the debts acquired by him ? 
The Lord Ordinary, " In refpedt that the Earl of Crawford claiming 
** eafes of the debts acquired by Hepburn, does not undertake to 
^* prove that thefe debts were purchafed by commiffion from the cre- 
** ditors, nor that any fhare of the common jFund or annual produce 
" of the eftate was applied for purchafing them, finds Mr Hepburn 
** not liable to account for the eafes." In reviewing this interlocutor, 
the Court thought the cafe worthy of a hearing in prefence, which led 
them to alter the interlocutor of the Ordinary, and to pronounce, 
^* That Mr Hepburn is obliged to communicate to the Earl of Craw- 
** ford the eafes which the deceafed Mr Robert Hepburn his grand- 
** father got in compounding the debts acquired by him.*' 

This 
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This judgment is pcrfe<5lly agreeable to equity and expediency, 
which did appear as follows. The truftees firft named by the Earl, 
and thofe aftepward by the creditors were bound to diredl their con- 
duit for the common benefit of both, as both were equally interefted 
in performance of the trull. They were bound firft to make eflTedlual 
the funds conveyed along with the lands, and to tranfa^ debts where 
neceflary. They were bound to levy the rents, and to fell the land to 
the beft avail. And-laftly, they were bound to pay the creditors in 
the firft place out of the common fund, and to account to the Earl for 
the refidue if any fliould be. Now, to permit fuch a truftee to tranfadl 
debts for his own behoof, would tempt him to dire(5l his whole ma- 
nagement for his own profit. However innocent fuch an aft may be 
in itfelf, it is poifonous in its confequences ; for if opportunity be 
. given for making profit in this manner, a truftee will foon lofe fight 
of his duty, and have nothing in view but his own intereft.. Principles 
of Equity^ edit. 2d, p. 255. Inftead of ufing proper means for felling 
the eftate to advantage and dividing the price, he would be tempted 
to prolong the management in order to weary out the creditors, and 
make them accept of what he ftiould be pleafed to oflTer for their debts. 
Such notorious breach of truft, ruinous to the creditors, is not lefs fo to 
the debtor. The rent of land never pays the intereft of the price that 
can be obtained for it ; and the truftees muft have been fenfible, that 
the delaying to. fell the eftate was an ad of unjuftice with refpeft to 
all parties concerned. The creditors fuffered by it, not only by being 
deprived of the ufe of their money, but by lofing annually a part of 
the fums they would have got by a fale of the eftate. The Earl fuflPer- 
ed by having his debts accumulated upon him, inftead of being kept 
down by a fale. The truftees therefore, who by this wrong conduft 
could have no view but to benefit themfelves, ought to be deprived of 
their unjuft gain ; and therefore Hepburn ought to communicate the 
eafes of the debts compounded by Robert Cleland a truftee. The cafe 
was lefs clear with refpedl to the debts acquired by Hepburn himfelf, 
cafliier only for the truftees. But the connexion was fo intimate, that 
the Court was unwilling to make any diftindlion. 

With refpeft to fadors named by the Court upon bankrupt eftates, 
there is an ad of federunt prohibiting them to purchafe debts, and 
' declaring that fuch a purchafe ftiall be an extindion of the debt. The 
Court might juftly and Nationally name a fador under fuch a condi- 
tion, becaufe he is bound by his own confent in accepting the fadory. 
But with refped to fadors and truftees named by others, the Court has 
no power beyond the bounds of equity. Utility demands that truftees 
be barred from ferving thtfmfelves by their management, inftead of 
their conftituents. But to annul debts purchafed by them, is a punifti- 
ment which the Court cannot inflid. 

N. B. The family of Crawford were profiters by the mifcondud of 
the truftees in forbearing to difpofe of the eftate j partly occafioned by 

the 
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the high price of land, and partly by a large fum got from the public 
for an heritable regality belonging to the family, which formerly was 
barren. 



N^ CCLV. 7/i& March 1767. 

Competition, Parifh of Crailing and of Roxburgh. 

VAGRANT. 

JOhn Baxter, a poor man of eighty years, was born in the parifli of 
Crailing, and remained in that parifh the firft forty years of his 
life. In the laft forty he laboured for his bread in other parifhes, and 
his laft three years refidence before he became indigent was in the pa- 
rifh of Roxburgh. All parties having ihtereft being in the field, the 
Court, in an advocation of the caufe from the fherijQF, pronounced the 
fame interlocutor that was given in June 1 745 between the parifhes of 
Dunfe and Edrom ; which was to find, that the laft three years refi- 
dence, and not birth, is the rule ; and upon that medium the parifh 
of Roxburgh was found liable. 

:N<> GCLVI. 2ytb June 1767. 

Andrew Finnie contra William Mitchell. 

TACK. 

TH E Judges were almoft unanimous, that dung is none of the ar- 
ticles that may be fold by the tenant for paying his rent ; its pro- 
per ufe being to meliorate land. Ergo^ If not ufed^ it goes with the 
land to the new tenant. 

N?CCLVIL 27/i&>/jr 1767. 

Helen Stevenson contra Colquhoun Grant. 

COMPETITION. 

JN a forthcoming upon an arreflment, the arreftee having deponed 
upon certain goods in his hands belonging to the common debtor, 
the Lord Ordinary granted warrant to the inferior judge to fell the 
goods for behoof of the arrefter; but before the order was put in 
execution the goods were poinded and carried off by another creditor. 

Oooo This 
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This fadl produced an adion for the value of the goods, at the inftance 
of the arrefter againft the poinder. The Lord Ordinary having fu- 
ftained the defence of lavrfuUy poinded, the interlocutor was altered 
by the Court, who fuftained the adlion, and repelled the defence, upon 
the following ground: Suppofing goods to be in manibus curia ^ the Court 
cannot be deprived of its poffefDon at fhort hand by a poinding. The 
goods were here under the power and dire<Sion of the Court, without 
which the Court could not iflue a warrant for fale. 

This argument appears to me inconclufive. In ^tjirjl place, I fee not 
clearly why even a proper fequeftration in the hands of the Court of 
Seflion ftiould exclude a poinding which proceeds upon the king's au- 
thority. Secondly^ If a warrant to fell in a procefs of forthcoming be e- 
quivalent to a fequeftration, fo muft a warrant for arreftment j for both 
warrants proceed equally upon the fuppofition that the goods are under 
the power and diredlion of the Court. And yet it was never thought 
that an arreftment could obftrudl a poinding. The judgment, however, 
is right upon a principle of equity, that tmdoubtedly moved the Judges 
though it was not brought into the reafoning, namely. That an in- 
choated attachment by one creditor ought to bar all others j which is 
laid down and enforced in the principles of equity. 



N^ CCLVIII. m Janua^ 1 768. 

Lady Leithhall and her Children contra Earl Fife, Donator of 

Efcheat. 

ASSYTHMENT. 

JOhn Leith of Leithhall was murdered on the ftreet of Aberdeen, 
2 2d December 1763, by James Abemethy of Mayeh ; who having 
made his efcape, a criminal profecution was brought againft him. He 
having failed to appear was declared a fugitive and outlaw. A gift of 
his efcheat was procured for behoof of his wife and children; but vdth 
this provifo, that it fhall be without prejudice to a claim of afly thment 
by the wife and children of the deceafed, if fuch claim be competent 
in law. An adlion was accordingly brought upon this claim, which 
was much controverted in the Court; and the doubtfulnefs arofe from 
ipixirig the two fenfes of the word ajfytbment^ which occafioned much 
reafoning that was not applicable to the real cafe. 

When the puniftiment of murder or of any other crime is inflidled, 
full fatisfadlion is undcrftood to be given both to the pubHc and to the 
private party concerned ; after which no vergelt or compofition for 
flaughter is due to the relations of the perfon flaughtered, fuch as would 
be due if the criminal were proteded from punifhment by the king's 
pardon : The king may pafs from the atonement due to the public ; 

but 
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but the private party concerned is entitled to have hi3 refentment gra- 
tified either by condign punifhment, or by a compofition, which in 
that cafe is ftiled aflythment. In. the prefent cafe there can be no claim 
for fuch aflythment, becaufe Mayen the criminal has got no pardon ; 
on the contrary, will fuffer capital punifhment if he be apprehended ; 
and while this matter is uncertain there can be no claim for aflythment, 
for it would be abfurd that a man fliould be liable to puniftiment even 
after paying a fum to free him from it. 

But aflythment in a more general fenfe means the reparation that is 
due to an innocent man who is hurt by a criminal adl. In that fenfe, 
reparation or aflythment is unqueftionably dut. If a man who is cul- 
pable only, be liable in damages, what doubt can there be of his being 
liable when the damages are occafioned by his being guilty of a fla- 
grant crime ? 

" The Court accordingly fuftained the claim for aflythment.'* 



N<^ CCLIX. i4tb January 1768. 

Magistrates of Linlitbgowy 8cc. contra Elphinstone of Cumbernauld. 

PROPERTY. 

TH E wefter and eafter lakes of Fanyfide, covering 70 acres of land, 
are diftant about a mile or two from the fource of the river Aven, and 
what water iflues'from thefe lakes defcends naturally to the river. The 
mill of Fanyfide is ferved by water from thde lakes, but far from fufli- 
cient to keep the mill in conftant operation. The water after ferving 
the mill defcends to the river, and it is the only water fhat reaches the 
river, unlefs wnen the lakes in great fpeats overflow their banks. 

The lakes, the mill, and the whole furrounding lands belong to Mr 
Elphinftone of Cumbernauld ; and an artificial canal being projedled to 
direA the water of the lakes into the river Carron for ferving the Car- 
ton Company, the proprietors of many mills upon the river Aven took 
the alarm, and commenced a declarator againft Mr Elphinflione, con- 
cluding, that by pofitive profcription they had acquired a fervitude 
upon the lakes, which Mr Elphinftone could not deprive them of by 
diverting the courfe of the water. 

At advifing this caufe, much darknefs was occafioned by a notion 
which fome of the Judges unwarily adopted, as if a river could be ap- 
propriated like a field or a horfe. A river, which is in perpetual motion, 
is not naturally fufceptible of appropriation ; and were it fufceptible, 
it would be greatly againft the public intereft that it fliould be fuffered 
to be brought under private property. In general^ by the laws of all po- 
liflied nations, appropriation is authorized with refpedl to every fubjedl 
that is beft enjoyed feparately j but barred with refpe<5l to every fubje<Sl 

that 
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that is beft enjoyed in common. Water is fcactered over the face of the 
^earth in rivers, lakes, ^c. for the ufe of animals and vegetables. Wa- 
ter drawn from a river into veflels or into ponds, becomes private pro- 
perty ; but to admit of fuch property with refped to the river itfelf, 
confidered as a complex body, would be inconfiftent with the public in- 
tereft, by putting it in the power of one man to lay wafte a whole coun- 
try. The fame reafoning concludes equally againft the fubjedling a 
river to a fervitude : They are both of them inconfiftent with the public 
good ; and the latter is rather lefs confiftent with law than the former. 
There may be fuppofed a dominant tenement, a mill for example, that 
by long ufe has acquired right to an aquedudl from a neighbouring ri- 
ver ; but can that river in any fenfe be confidered as a fervient tene- 
ment ? Certainly not. Nor need we have recourfe to the abfurd notion 
of a fervitude in cafes of this nature, which can be explained clearly 
and fimply as follows. A man who builds a mill is entitled to make an 
aquedudl, provided, after ufing the water for his mill, he reftore it to 
the river from whence it was taken. This right he has from the law 
of nature without aid of prefcription. But to carry the water another 
way without reftoring it, will require 40 years poffeffion to defend 
him by negative prefcription againft a challenge by inferior heritors. 

Laying then afide arguments from property or fervitude, the prin- 
ciples that govern this cafe are as follow. A river may be confidered 
as the common property of the whole nation, but the law declares 
againft feparate property of the whole or part. " Et quidem naturali 
** jure communia funt haec: aer, aqua profluens, et mare.*' § i.Inftit. 
dt rerum divijione. A river is one fubjedl compofed of a trunk and 
branches. No individual can appropriate a river or any branch of it ; 
but every individual of the nation, thofe efpecially who have land ad- 
joining, are entitled to ufe the water for their private purpofes. Hence 
it follows, that no man is entitled to divert the courfe of a river or of 
any of its branches ; which would be depriving others of their right, 
viz. the ufe of the water. 

But this reftraint has its limits. There is not a mofs nor a marfh 
but emits fome moifture to a river : Nay, rivers are greatly fed by 
water running underground ; and if fuch circumftances were compre- 
hended under the general rule, we would be barred altogether from 
taking any liberty with water beyond the fimple ufe ; which would 
be as hurtful on the one hand as private property would be on the 
other. At that rate we would be prohibited to drain a marih or a 
mofs, or to intercept a fpring by digging a pit within our own ground; 
for who knows whether thefe operations may not deprive a river of 
ibme of its fecret feeders. 

But what is the middle courfe that we are at liberty to take •? An 
excellent praiflical rule is laid down in the Roman law, which is, that 
we cannot divert from a river any rill or runner that has a perennial 
courfe, but that we may ufe freedom with all other water within our 

bounds^ 
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bounds. And the diftin<5tion is fenfible j for nothing properly can be 
confideredras a part or branch of a river, but what, like itfelf, has a 
conftant flow. 

The Judges came generally into the opinion, that if the lakes were 
fupplied with water, whether by fprings or otherwife, in fuch a quan- 
tity as not only to make up what was loft by evaporation, but to oc- 
cafion, over and above, a conftant difcharge into the river ; the lakes 
upon that fuppofition muft be held branches of the river, which no 
man had power to divert from its natural courfe. But it appearing 
from the proof, that there was not a conftant run of water from the 
lakes into the river, nor any run except in a wet feafon, it was found, 
** That the defender, proprietor of thefe lakes, lay under no reftric- 
^* tion from uflng them as he pleafed; and he was accordingly a(^ 
" foilzied." 
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Gordon o€Newball contra William Pulteney, Efq; 

PARLIAMENT. 

WILLIAM PuLTEKEY being at Michaelmas 1766, admitted upon 
the roll of freeholders for the fliire of Cromarty, Gordon of 
Newhall, previous to the Michaelmas meeting 1767, lodged with the 
flieriff-clerk his objection why Mr Pulteney fhould not be continued 
on the roll, which was, that his circumftances were altered by a fale 
of the fubjedl upon which his qualification depended. By Mr Pul- 
teney's keeping out of the way, there was no opp<Mtuiiity to prove the 
objeftion by his oath; and as the objecflor had no other relevant proof 
ready, it carried to repel the objedtion as not inftruAed. 

In a complaint to the Court of Scflion of this fuppofed wrong done 
hj the freeholders, the Court was unanimous. That the freeholders 
had dene no wrong. But then it was doubted, whether it was not 
competent to admit the objedlion to be proved in this Court. Ratio 
dubitandi^ In queftions of eledlion the Court of Seflion has no original 
jurifdiiftion, being only a court of review or appeal ; and, therefore, 
that if the court of freeholders have not been guilty of any wrong, the 
complaint <iught to be difmifted. A diftin<^on was urged, on thtf 
oth^r hand, between refufing to fuftain a man's title to be put upon 
the roll, and refufing to fuftain an objection to his being continued 
upon the roll. In the former, if the evidence of the claimant's title be 
^efedlive, the freeholders muft rejed his claim. A complaint of 
iwrrong to the Court of Scflion would be ill founded ; nor would his 
oflfer to fupply the defed be liftened to, leaving him to apply to the 

P p p p next 
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next Michaelmas head-court. But, in the latter, where the objedtion 
is rejeded for want of evidence, the Court is bound in equity to ad- 
mit documents to be produced before them for proving the objediion. 
There can be no other remedy where the fale by Mr Pulteney is not 
upon record. Mr Pulteney will keep out of the way to prevent expif- 
cation by his oath ; and a court of freeholders have no power to force 
produdlion of ainy writings. 

The Court accordingly fuflained themfelves competent, and 
gave warrant for production of writings to prove the objec- 






•* tion.'* 



This cafe deferves to be kept in remembrance, as an inftance of fup- 
plying a defeat in an aft of Parliament, in order to complete the re- 
medy intended by it. For my part, I thought the remedy too bold, 
becaufe the complainer ^ad a procefs at common law for turning Mr 
Pulteney off the roll, though more tedious and perhaps more expen- 
five: It is a rule, that equity never interpofes where there is a remedy 
at common law. 



N^ CCLXI. 24tb February 1768. 

Katharine Taylor fo»/ra Wright. 

ACT OF GRACE. 

A Young woman having been guilty of an atrocious battery, was 
found liable by the fheriff in a fine, damages, and expences ; and 
by a warrant in the fentence was committed to prifon till payment. 
The magiftrates having refufed her the benefit of the adt of grace ; the 
queftion was brought before the Court of Seflion, and the fentence 
of the magiftrates affirmed, it being the opinion of the Court that 
this was not a civil debt or caufi to entitle it to the benefit of the 
ftatute. 
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N» CCLXII. ij March 1768. 

Pringles contra Mary Ve itch. 

CONFUSIO. 






Ames Pringl e having L. 5000 Sterling in |and and money, died 
anno 1757, leaving a wife and two fons, Alexander and James, both 
minJSrs. In Odober 1757, a little before his death, he executed two 
deeds in favour of Alexander his eldeft fon. By the one, he fettled his 
land-eftate upon Alexander, his heirs and affignees j whom failing, 
upon James, his heirs and afligaees, l^c. , By the other, he made oyer 
his moveable eftate to Alex9.nder, and burdened him with 27,ppo 
merks to James as his portion. *^ 

James died anno 1 764 under age. Alex;aiider was confirmed execu* 
tor to his father, but died in the 1765, without making up titles either 
to the land-eftate or to his brother's provifion of 27,000 merks. While 
he was languifhing imder a *deep decay, he made over to his mother 
Mary Veitch, by a general difpofition, his whole eftate heritable and 
moveable. 

Alexander and Margaret Pringles being confirmed executors, qua 
next in kin to James, demanded payment of the faid ium of 27,000 
merks from Mary Veitch. Her defence was, That the fame was ex- 
tinguifhed by confufion in the perfon of her fon Alexander, who, by 
furviving his brother James, became both debtor and creditor. The 
Lord Ordinary pronounced the following interlocutor : " Finds the 
** provifion of 27,000 merks, which was due by Alexander Pringle to 
** his younger brother James, did, upon the death of James, devolve 
** upon himfelf, and was extinguifhed in his perfon." It was thought 
that the only ufe of confirmation being to entitle the next in kin to 
carry on a procefs for payment againft the debtors of the deceafed, it 
cannot be nece^ary where the debt is due by the next in kin him- 
felf. 

Upon a reclaiming petition, confirmation was found neceffary upon 
the following principle, that with regard to moveables as well as land, 
an aditio bareditatis is neceflary, importing the heir's refolution to. take 
up the fucceflion and to pay the debts, otherwife an heir without his 
knowledge or confent may be fubjeAed to his predeceflbr's debts, 
the adtive title being infeparable from the paflive. This made a con- 
firmation neceflary to manifeft Alexander's will to accept of the fuc- 
ceflidn and to pay the debts. It was agreed at the fame time, that 
with relpedl to fuch moveables as can be poflefled viafaSli^ a horfe for 
example, or an ox, a confirmation is unneceflary, becaufe the laying 
hold of fuch a moveable Ihows the animus of the next in kin to take up 
the fucceflion. 

What 
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What mifled the Ordinary and fome others, was, that James died in 
minority without having contracted any debt ; and they did not di- 
ftinguiih this cafe from a pure donation free of burden, which a man 
may acquire without his knowledge or confent. And they did not 
advert, that what is law in this cafe, muft be law alfo where the iuc- 
ceflion is hazardous. 

Another obje(5lion Ues againft the interlocutor of the Ordinary, That 
if the debt in queftion was extinguifhed merely by the furvivance of 
Alexander the debtor, the creditors of James could have no accefs to 
confirm the fubjedl for their payment, which no perfon pretended to 
maintain. 

To obviate the firft objedion, a proof undertaken was fuccefsful, 
viz. That Alexander had intromitted with the moveables of his bro- 
ther James, namely, his body-clothes, his watch, his horfe, ^c. which 
ihowed his willingnefs to fubjedl himfelf to the debt of his brother; 
and upon that medium it was found that in this cafe mortuus fafit vi- 
rum^ without neceflity of a confirmation, 7th March 1769. 



NO CCLXIIL 1 8/i& November 1 768. 

M^DowAL of Cqfttefemple contra Magistrates of Glc^gow. 

BURGH-ROYAL. 

IN the year 1668, the magiflrates and town-council of Glafgow pur- 
chafed the lands of Provan, and were infeft holding of the crown. 
The charter contains a claufe, annexing and incorporating the faid 
lands into the burgh of Glafgow, to remain infeparably therewith in 
all time coming. Thefe lands were all feued out from time to time ; 
and at laft the town being oppreffed with debt, fold the whole feu- 
duties to M'Dowal of Caftlefemple, at a price above 40 years purchafe. 
The purchafer doubtful of his title, brought the cauie into the G>urt 
of Seflion by fufpenfion, infilling that magiftrates and a town-council 
have no power to alien the common good of their town. And in par- 
ticular, that the magiftrates and town-council of Glafgow, ftand pro- 
hibited by the charter above-mentioned to alien the eftate of Pro- 
van. 

With refpedl to the firft point, a royal burgh is a legal corporation 
that can buy and fell lahd. The common good is the property of the 
burgh ; and was fo from the beginning, even when the property of o- 
ther feudal holdings remained with the fuperior, and the vailal had 
only the ufufru6l. A charter to a corporation, perpetual fua natura^ 
transfers the property entire: A charter to a family transferred only 
the ufufrudl J becaufe originally upon extindion of the family the fu- 

perior's 
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periop's property became unlimited. And that the full property be- 
longs to the town, is vouched by pradice j for the royal burghs have 
all along been in the ufe of granting feus, which an ufufrudtuarius can- 
not do. And their power of contrading debt, which is acknowledged 
by ftatute, implies power to alien. It was never doubted that a town*s 
common good can be adjudged for debt due by the town ; and it 
would be fingular indeed if legal diligence could not be prevented by 
felling land to the creditor. It is true that magiftrates who adt for 
the town, are in the common cafe of tutors, curators, or other admini* 
ftrators : They are truftees only ; and if they betray their tnift, they 
are fubjeded to tht controul of a court of law ; and to that controul 
they cheerfully fubmit. j 

As to the particular objedlion with refpedl to the lands of Provan, 1 

we are to confider whether the annexing claufe be the deed of the king 
granting the charter, or of the magiftrates. In an original grant of 
land, it would be held the deed of the fuperior ; which the town, ac- 
<:epting the grant upon that condition, is bound to fubmit to. But 
in the prefent cafe, it was a charter of refignation only, -which the 
fuperior could not limit. Therefore it was a limitation proceeding 
from the town itfelf ; and as no obligation is created by it to any • 

third party, it is no more but a refolution, which is alterable at plea- 
fure. 

The magiftrates did not pretend that they were fubjedl to no 
controul in aliening the town*s property. They were willing and 
defirous to juftify their proceedings to the Court of Seflion, by fliow- 
ing that the fale in queftion was beneficial to the town, and were ' 
willing at the fight of the Ordinary to apply the price for payment of 
debt. 

The Lords having advifed the memorials, and additional memo- 

•' rials, and having heard parties, they found, That the lands of 

Provan, 'purchafed by the town in 1668, are alienable by the 

magiftrates and town-council ; and remitted to the Ordinary 

to fee the price applied for payment of debts." 



4i 
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N«^ CCLXIV. 2Stb November 1 768. 

Heirs of Line of Soutbdun contra Katharine Sinclair and the 

Children of Marjory Sinclair. 

PROVISION TO HEIRS and CHILDREN. 

SOuTHDUN was thrice married and had ilTue of each marriage. la 
his fecond contra<Sl of marriage he became bound to fecure 1 0,000 
merks to the iflue of the marriage, and alfo the conqueft during the 
marriage, referving a power of divi£on. He had two children of this 
marriage, both daughters, and both of whom furvived him. In the 
contrail of marriage of the eldeft, Marjory, he provided her in the fum 
of 10,000 merks " in name of tocher and as her fhare of the conqueft." 
The other daughter, Katharine, remained in family with him at the 
time of his death. And as the provifion that Marjory received at her 
marriage did not amount to half of the conqueft, the queftion occurred 
between thefe children of the fecond marriage and the children of the 
firft marriage being heirs of line, in what manner the refidue of the 
conqueft fhould be divided. 

The parries to Marjory's contracfl of marriajge were Southdun on 
tlie one fide, and flie and her hufband on the other. Her acceptance 
of the fum provided to her in lieu of her Ihare of the conqueft, implied 
a renunciation of that fliare to her father. The very nature of the 
tranfadlion proves it to be in his favour, not in favour of Katharine^ 
who was not a party to the contradl. It was accordingly found. That 
as Katharine could not be hurt by a contradl to which fhe was not a 
party, neither could fhe take benefit from a contraft in which there 
was no ftipulation in her favour. And therefore that fhe muft confine 
herfelf to the half of the conqueft. 

The only difiicult queftion refpedled Marjory alone. It was urged 
in behalf of her chiidren, for flie was now dead, that a man who f^ds 
bound to make his conqueft cffeftual to the children of a marriage, can- 
not in juftice pocket any part of the fame, by eliciting difcharges frona 
any of his children. 2^/9, Children fubjedled to the father's power of 
divifion are not in fuch a ftate of independence as to make a bargain 
with him effe<5lual in law. They dare not difoblige their father, who, 
by his power of divifion, may put any of them off with a trifle. 

This is a ftrong argument on the one fide ; but on the other it was 
:urged, that at this rate a claufe of conqueft with a power of divifion, 
would bar all covenants betwixt a man and his children with refped 
to that conqueft, which would be extremely inconvenient. Southduil 
adled optima Jide in the marriage-contradt of his daughter Marjory. As 
the conqueft muft have remained uncertain during his life, he, in lieu 
of it, gave her a portion fuitable to her rank. It happened indeed td 
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be lefs than the half of the conqueft, but might have been above the 
half. If he was barred by law from making fuch a contra<5l, his daugh- 
ters mufl have remained virgins for his life, or have married difadvan- 
tageoufly without a tocher. 

It feems to follow, from thefe premifes, that fuch a cpntrad, which 
is good at common law, mull alfo ftand good in equity, unlefs fraud 
can be proved. If a man in Southdun's fituation fliould tranfadl with 
all his children, one excepted, from whom he keeps thefe tranfadlions 
fecret ; and whom he concufTes to accept of a fum lefs than her pro- 
portion, threatening her with his power of divifion j that would be a 
fraudulent deed and reducible. But as there is no fraud in the pre- 
fent cafe, there is no good ground of redudlion in equity, more than 
there is at common law. 

" The Court fuftained the fettlement made by Southdun in his 
daughter Marjory's contraA of marriage ; and preferred the 
heirs of line to that fhare of the conqueft which would have 
fallen to Marjory had (he not been excluded by the fettle- 



cc 



ment. 



^gujl 1779. 

AS it has been one of my chief obje<5ls in a long life to improve the 
law of my native country, I have in this colledlion ventured my 
thoughts on particular decifions for illuftration or for corredlion. The 
•extreme delicacy requifite in criticifing the decifions of a fupreme Court, 
I am deeply fenfible of; nor am I certain that confcioufnefs of impar- 
tiality ought to juftify me. ^But of one thing I am certain, that to 
have publiflied this coUeAion recently with my animadverfions, in the 
face is it were of my brother Judges from whom I diflFered, would ad- 
mit no juftification : It would have had the infolent air of challenging 
them to a paper war. I was refolvcd therefore, while any of thefe 
Judges were alive, that this coUedlion fhould be kept private ; and I 
,^ave orders accordingly. After waiting with felf-approbation ten full 
years, I am now certain that my animadverfions cannot be taken amiis 
by any perfon alive ; and as I flatter myfelf that the work may be of fome 
ufe to thje public, I can difcover no reafon for denying myfelf the fa- 
ttisfadion of having it corredlly publifhed under my own infpe(5iion. 
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ACT of Parliament) Can an error in it be correfted by the Court of Scf- 
fion, 12. 

A& of grace) A perfon fined for a delid, and imprifoned till payment, has not the 
benefit of the aft of grace, 334. 

Adjudication) Ccgnitionis r/i^'competent before the IheriflF, 65 ; but he can ad- 
judge no land but what is vrithin his territory, 66. Competition of an adjudica- 
tion for debt, with an adjudication in implement, 115. Competition of adju- 
dications, without year and day of the firft eiFe£tual, where infeftmcnt has pafTed 
upon the firft effeftual, 1 36. Docs infeftmcnt convey the property to an ad- 
judger, leaving to the debtor a right of reverfion only ; or does it continue as 
before, a right in fecurity. 136. Whether a liferent-office be adjudgeable, 219 : 
But may not the emoluments be adjudged. 220. Competition among adju- 
dications of a perfonal right to land, 250. In what cafes is it neceflary to pro- 
duce the grounds of an adjudication. 317. 

Adultery) A wife being divorced for her hufband's adultery, has right to her join- 
ture as if he were dead ; but (he cannot demand back her portion, 233. Ha- 
ving deferted her hufband, and lived in open adultery with another, was not- 
withftanding after the hufband's death found entitled to the terce of his land and 
her (hare of the moveables, 216. 

Advocation) Any time before extract, advocation is competent, though after pro- 
nouncing a decree, 322. 

Aliment) How far a yearly annuity is underftood to be alimentary, fo as to exclude 
creditors, 187. Natural obligation of aliment, 279. A gentleman of a land- 
eftate is bound to aliment his eldeft fon, and confequently his eldeft fon's wife ; 

' but that obligation ceafes on the fon's death, 284. 

Arreftment) Competition between an arrefter and the perfon from whom the goods 
were fraudulently purchafed by the common debtor, 4. How for an arreftment 
by the creditor of the bankrupt, in the hands of the purchafer of the eftate, is 
effeftual, 75. Competition between an arrefter and an affignee, 104. Nature 
of an arreftment, 124. The form of bying on an arreftment in the hands of 
the Britifli Linen Company, 263. Warrant being granted by the Lord Ordi- 
nary to fell arrefted goods for behoof of the arrefter, thefe goods cannot be 
poinded by another creditor, 329. 

Affignment) Competition an aflignee with an arrefter, 104. 

AlTythment) Nature of aflythment, 326, 330, 

B. 

Bankrupt) A iale by a bankrupt for a full price, is fo £ir reducible as to bring in 
the creditors all pari pajfu^ 85. Affignees under a commiifion of bankruptcy 
preferred before arrefters, io6. Where the cafe of an infolvent debtor falls not 
under either of the bankrupt ftatutes, a difpofition by him to truftees for his 
whole creditors is effe&ual in law, 321. 

R r r r Bill 



342 INDEX. 

Bill of exchange) In a recourfe againft the drawer of a bill of exchange, found 
that the purfuer was not bound to part with the document of his debt or his di- 
ligence without getting payment, i86, Intereft ftipulated in a bill of exchange, 
I gi. A bill payable on fight requires not fo Arid negociation as one payable on 
a day certain, 21 8. As long as fummary diligence can proceed upon a bill, 
namely fix months, it is privileged againft compenfation, 254, 

Bill of fufpenfion) Taken out by the charger to anfwer, continues the fill till the 
anfwer be given in and advifed, 298. 

Bond) A bond of corroboration to a fon of a debt due to his father, is a good 
foundation of an adjudication, though the original bond is not produced, 163. 

Bribery and corruption) In a complaint for bribery and corruption in the Michael- 
mas eledion of a burgh, the following points were confidered: 1. What ads 
amount to a bribe* 2. How bribery is to be proved, 3. What cflFed it ought 
to have, 212. Bribery at a Michaelmas election of a burgh, can only difqualify 
the bribers and thofe who are bribed ; but an eledion carried by force is fun- 
ditus reduciUe, 245. Proof and effe£b of bribery in the Michaelmas eledion of 
a royal burgh, 323. 

Burgh) Magiflrates of a burgh of regality can feu the common good, 12. Magi- 
ftrates of a burgh-royal have no power to prohibit the inhabitants from import- 
ing ale, 15. The aft 36, pari. 1491, prohibiting the fetting of tacks longer than 
three years, concerns the rents and the revenues only of a burgh-royal, not tacks 
of their land, i6. An unfree man is not entitled to the benefit of the town- 

. market ; but though an inhabitant, he may manufadurc goods for exportation, 
18, 172. In queftions of neighbourhood within burgh, the dean of guild court 
has an exclufive jurifdidion at the firft inftance, 28. How for the incorporate 
trades of a burgh of barony arc fubjeded to the regulations of the baron, 97. 
Privileges of a royal burgh granted by ads of Parliament againd unfree traders, 
entitle it only to feize and efcheat unfree goods apprehended, but not to infiil in 
a procefs of damages, 123. Mantua-making is no branch of the tailor craft, 
169. There is no neceffity for councillors to be refident burgeifes, 178. Who 
bear the burden of the cefs within burgh, 210. An imperfed and incomplete 
Michaelmas eledion of the magiftratcs of a burgh, whether it can be fupplied by 
the Court of Scflion, or is it void to make way for a poll eledion, 216. Un- 
lawful for a freeman, to proted an unfree man working for the town's market ; 
but not to join flocks with him, 320. The magiflrates of a burgh have a power 
to alien the town's property, 336, . ^ 



Capture) Whether a capture lawful jure gentium Is made unlawful by the treaties 
between England and Holland, 242. 

Cautioner) How for entitled to relief where there are a plurality of obligants, 27* 
A meflenger's cautioner is liable for the hurt done by the mefTenger to the perfon 
againft whom he executes diligence, 205. 

Cautio judicie fijli et judkaium folvi) An abfolvitor in the Admiral-court being redu- 
ced in the Court of ScfEon, and a fentence condemnator pronounced, the cauti- 
oner taken in the Admiral-court is liable to fulfil that fentence, 259. 

Certification* See Improbation. 

Citation) In a redudion of the Michaelmas eledion of magiftrates and councillors, 
who muft be called, 236. 

Coalier) The prcfcription introduced by ad 11. parL 1606. is only of the extraordi* 
nary remedy introduced by that ad for obtaining reftitution of coaliers who de- 

icrt 
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iert their fervice ; but bar not the proprietor to demand his coalier at common 
law, at whatever time, 93. A coalier working at a coal to which he is not ad- 
fcriptusy may defert that coal at pleafure, 201. What mak^s a coalier a bonds- 
man, 297. ' 

Commerce) When goods are (hipped on commiffion, how far a letter of advice is 
neceffary, 90. 

Commiffioners of fupply) The ufe of paying the cefs is a good ground for dividing 
a cumulo valuation, 102, 

Commiflaries) The Commiflaries of Edinburgh have no power to advocate from an 
inferior Commiffary, 273, 

Commonty) In the divifion of a commonty, a limeftone quarry is left undivided, as 
well as a mofs for fuel, 289. 

Compenfation) Tack-duties extinguifhed by quinquennial prefcription cannot be 
made the ground of compenfation, 67. Operates not retro^ unlefs where it can 
be dated by either party againft the other, 158. 

Confirmation) Is only neceffary for an adion, not for a defence, 38. Is no evi* 
dence of the death of the perfon whofe goods are confirmed, 38. In what cafes 
is confirmation of moveables neceffary, 335. 

Conqueft) The conquefl during a marriage being provided to the children of the 
marriage, what is the effeft of a power of divifion refcrved to the father, 338. 

Confervator) His jurifdiftion, 226. 

Creditors of a defund) An eftate being fold by the heir-apparent, and the price be- 
ing arrefted by his creditors, the predeceffor's creditors were preferred, 220^ 

D. 

Dean of Guild. See Burgh. 

Death-bed) A reduftion upon that head competent to a donator of uJtimus bares^ 
64. Provifions to children on death-bed, 108, 178. What is to be underflood 
death-bed, 274. Even the heir's confent cannot bar him from a redu&ion on 
the head of death-bed, 306. 

Decreet-arbitral in England upon a fubmiflion bearing regiflration in the books of 
Seffion ; whether governed by the law of England or of Scotland, 91. 

Delivery of a writ. Sec Writ. In what cafes it is neceffary for transferring pro- 
perty, 280. 

E. 

:Entail) A fummary application for recording an entail is not competent to a fubfti- 
tute, 41. Irritant and refolutive claufes are effedual againfl the creditors of an 
heir of entail who poffeffes by virtue of a perfonal right only, j^. An entail is 
not effedual againfl creditors without a daufe refolving the right of the tenant 
in tail upon contravention, 202. Where an cflate is devifed to a certain fcries 
of heirs, whom failing to heirs or aflignees whatfoever, the lafl perfon of the 
feries is firee of the entail, 222. Where the eldefl fon, heir of entail, happens 
to be an ideot ; can the tenant in tail, fetting him afide, fettle his eflate on his fe- 
cond fon, 252. An entailed eftate falling to the Crown by forfeiture, the debts 
of the forfeiting perfon become effeftual againft the Crown, 255. 

Error) What effcft it has in a competition of creditors, 2. 

Execution) The ad 6. pari. 1672, requiring the names and defignations of the pur- 
fucrs and defenders to be cngroffcd in the execution, does not apply where the 
execution is indorfed on the fummons, 1 1 1^ 

Executor) 
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Executor) The univerral dtfponee is preferred to the office of executry before the 
next in kin, 98. Of three executors nominate, two only were confirmed without 
notifying to the third. A procefe for payment was fuftained at their inftance, 285. 

Exercitor navis) How far is the proprietor liable for his deeds, 204. 

Exhibition ad dilibirandum) Nature and hiftory of this proceis, 170. 

F. 

Fador) Employed to make purchafes for a corn-merchant; in what cafes it is under- 
(lood that he can bind his conftitucnt, 3 10. The nature of a fador l$co tiOwis, 
195. 

Faculty) A referred faculty in a difpdition to burden the land with a certain fum, 
becomes when cxercifed a real right, 227. 

Ferry) The proprietor of a ferry has a difcretionary power for a good caufe to 
heighten the fare, 107. 

Feu-duties) Whether they accrue to the fuperior's heir or executor, 1 16. 

Foreign) The authority of foreign decrees in Scotland, 129. 

Forfeiture of a huibzud'%jus maritiy 45. A pardon for high treafon, not having 
pafled the fcals falls by the death of the King who grants it, 127. And any fub- 
jeds acquired by the forfeiting perfon during fubfiftence of his pardon, will 
efcheat to the Crown, i ly. Whether docs a perfonal power of redemption foil 
under forfeiture, 148. 

Forgery) A certification againft a writing as forged, bars not pofitive evidence of the 
forgery, 47. Whether a perfon fufpeded of forgery can be obliged to fubmit to 
an examination, 8o. 

Forum competens) with rcfpeft to nativity, 105. 

Fraud and circumvention, 25. Where goods are bought without a profpeA or in. 
tention of making payment, how far back can the prefumption of fraudulent in- 
tention be carried^ 198. 

Funeral expenccs) What is comprehended under them, 4a 

G. 

Game) Neither the gun nor the net of a common fowler can be feizcd viafafU^ 29. 
Gratuitous deed) Can it be made eSedual againft a prior obligation to another, 311. 

H. 

Heir) An heir dying in apparency, do the rents due at his death belong to his exe- 
cutor, or to the fucceeding hcir^ 1 19. 231* What right accrues to the bar-ap- 
parent of an adjudger, 188. The expence of the fale of the predeceiTor's eftate 
carried on by the heir-apparent muit be defrayed out <^ the fubjed 248. The 
zBl of Parliament fupporting the deeds of an heir*apparent three years in poflcffion 
extended by implication beyond the words, 205. What mud be the title of this 
heir to fecure his debts and deeds, 217. 

Hcir-expcaant) Upon the deceafe of the proprietor, the next heir in cxiftence, 
termed heir-expedant, may ferve, tho' there be a nearer in hope. And he may 
fell land for difcharging the family-debts, 298. What is the nature of their heir- 
cxpedant's right, 301. 

Heritable and moveable) Rights having tradum fuiuri tempcrif go to the heir, 26* 
A bond in the 1638 being heritable as bearing intereil, was corroborated in the 
1663, when fuch bonds were rendered moveable, the corroboration being in 
common form to heirs, executors, and aiQgnces. The bond continues heritable, 

it 
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it not being the intention of a corroboration to alter the nature of the bond cor- 
roborated, 288. 
Highways and bridges) The inhabitants of a town may be called out to repair the 
highroads, 196. 

I. 

Implied obligation, 6. 

Implied condition) A fettlement by the granter of his whole effefts on his wife is not 
voided by the unexpeded birth of a child who lives but a few months, 228. 

Improbation) The nature of the procefs of reduftion and improbation, 145. Certifi- 
cation cannot be pronounced againft writings which never were in the hands of 
the defender, 145. 

Incorporeal rights pailing by infeftmeot, i o. 

Infcftment) A precept of feifin in an heritable bond to take infeftment in all the 
debtor's lands, is effe^ual tho* no particular fubjeft be fpccified, 66. Form of 
giving infeftment to a remainder-man in a cafe of forfeiture, where the prior 
heirs are exhaufted, iSi. 

Inhibition) Secures only the fum in the bond upon which it is founded, not what 
may afterwards grow by a bond of corroboration, or by an adjudication, 276. 

Intention) Proof of, 7. Words beyond intention are not binding in law, 19. 125, 
142. But words fhort of intention may be fupplied in equity, 189. 278. Pre- 
fumed intention, 34. 

Jurifdiftion) Paftions for an^ufement only ought to be left upon confcience without 
being aided by a court of law, 44. Hiflory of jurifdi^ion, 105. A wrlght'g 
fhop in the middle of a crowded town, being liable to fire, is a public nuiiance. 
It is the province not of the Court of Seffion, but of the Dean of Guild to remove 
that nuifance, 256. A procefs for a fum under 200 merks not competent before 
the; Court of Seflion at the firft in(lanc€, 280. 

Juftijces of peace) Their jurifdidion with refpefik to tumpike-a£ts, 132. 

jfus tertit) An oath required of the burgeffes of a town not to fell their dung but 
to inhabitants, being challenged by neighbouring heritors as an unlawful reftraint 
on liberty, the Court rcfufed to fuftain the aSion as the purfuers had no direfit 
intereft to carry it on, 134. 

jfus maritf) An affignmert of a bond granted by a woman before her marriage to 
her father for fupporting him in his old age, was preferred before thtjus mariti^ 
though not intimated till after her marriage, 273. 

K. 
King) Whether the crown is entitled to any preference in a competition with other 

creditors, 86. 
Sing's advocate) It is his privilege to profecute or not profecute as he fees caufe, 3 1 9. 

L. 

Land-tax) There can be no regular meeting of the Commiffioners of the land-tax, 
but by appointment of the farmer meeting or of the conveener, 46. 52. The man- 
Tier of valuing the land rents of Scotland in order for a land-tax explained, 48. 
The old rent is the rule for fplitting a valuation, not the prefent rent, 48. 

Legacy) A legacy to one, their heirs, executors or affignees falls not by the legatee's 
death before the teftator, 227. 

S f f f Legitim 
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Legitlm) A man cannot deprive his children of their Icgiticn by any gratuitous 
deed to take effeft after bis death, 262. 

Libel) See fummons. 

Liferenter) What right a liferenter has to ^Jilva cadua^ 33, 

Litigious) The fubjcft being rendered litigious by the citation in a procefs of adjudi- 
cation, how long does it continue litigious, 287. 

M. 

Marriage) Though a promife of marriage cannot be proved by witneflcs in order 
with a fubfcquent copula to make a marriage, yet a regular courtfliip before the 
copula may be proved by witneflcs, 1 17* Proof of an actual marriage, 154. 

Meditatio fuga) Caution can only be dcmzadcd Judiciojjlij 1 14. 

Meflenger) The proper reparation againft a meflenger for neglefting or delaying to 
put a caption in execution, is to make him liable for the debt, 172, 

Minor) Privilege of minority, 30. Minority interrupts the pofitivc prefcription, 94. 

Minute of fale) When it lies over unimplemented on either fide, it bek)ngs to the 
Court of Scffion as a Court of equity, to name a new term for performance, 197. 

Miflive-letter) How far effcftual, 24. 

Monopoly) A regulation made by the bailies of Leith, confining the office of procu- 
rator before their court to thofc who had been apprentices to their procurators 
or to their clerk, was voided as a monopoly, 309. 

Mortification) A fum difponed to truftces for the ufc of a fchoolmaflcr and his fuc- 
celTors, does not fall by their death or refufal to accept, 35. 

Muflfcl-fcalp) A grant from the Crown of a mufleUfcalp in a public river was prefcr- 

• red before a later grant to another, 282* 

N. 

News-paper) The publilher of a news-paper was condemned in L. 1 5 as damages to 
a gentleman who thought he was pointed out by an indifcreet and unguarded cx- 
preflTion, 270. 

Nihil innovandum pendente litej 316. 

Nobili officium) It is the privilege of the Court of SefBon to name a faftor loco tutoris^ 
195. And where an ofHce happens to be vacant, to fupply the defeft, 249, A 
man was authorifed by the Court of Sef&on to change his name in order to fuc- 
ceed to an eflate, 278. In Zetland where there happened to be but one meflen- 
ger, the Court authorifed flieriff'-ofEcers to execute letters of diligence againft wit- 
nefTes, particularly againft 250 tenants, 282. 

Novodamm) The nature and effcd of a novodamus^ 194. 

Nuifance) The working with a forge in an upper ftory of an urban tenement is a 
nuifancc, 1 75. Whether a lime-kiln may be prohibited as a nuifance when placed 
near the houfe of a neighbour, 323* 

P- 

Ta6lum ilUciium) Whether it be contra boms mores for a man to ftipulate a pre- 
mium for ufing his intereft, 208. The purchafe of rings at a price far below 
their value was however fuftained, becaufe of conditions which made the pay- 
ment uncertain, 229. 

Parent and child) A young man bred as an idle gentleman, without being taught 
any art to gain his bread, is entitled to be alimented for life, 209. 

Parliament) 
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Parliament) Whether a retour of land held of a fubjed be good evidence of the 
old extent, 58. Feu-duties of church4ands referved to the Lords of ereftlon, 
afford no qualification for a vote, 102. Infeftment in lands by a gentleman to 
his fon, referving to the difponer a power to alien or burden, being a nominal fee 
only, is not a good qualification, 103. Nor was the qualification made good by 
a renunciation of the referved faculties within lefs than a year of the eledion, 
104. It is fufficient that the infeftment be regiftered a year before the applica- 
tion for being inrolled, 104. An infeftment in the office of ferjeant and coroner 
with the emoluments belonging to the office, valued in an old retour above forty- 
fhilling of old extent, is not a qualification entitled to a vote ; becaufe none have 
that privilege but land-holders, 156. A retour dated anno 16^5, bearing a valent 
claufe of more than forty-fhilling of old extent, but bearing the lands to be held 
of a bifhop, is no evidence of the old extent, 248. How far it is competent in 
the Court of Seffion to prove an objeftion againfl a freeholder's quahfication, to 
prove which there was no accefs in the court of freeholders, 333. 
Paffive-title) The creditors of an heir-apparent, though three years in pofTeffion, 
have not the privilege of the ad 1695, unlefs he have poffeffed qua heir-apparent, 
20. Poffeffion of the heir-apparent forbearing to make up a title to the land 
cftate of his anceflor, fubjedls him not to the debts or deeds of the interjeded 
heir-apparent, 96. 
^tronage) In what cafe is infeftment neceflaryj io» Patronages were not com- 
prehended under any of the afts of annexation of the patrimony of the church, 
. 96. Menfal kirks and common kirks, were originally not patronate, 97. 
Penalty) In falmon-fifhing where there mufl be damages in neglefting the regula- 
tions, particularly the keeping the Saturday*s-flap, but which however cannot be 
precifely afcertained, it is pars judicis to adjeft a penalty, 274. 
Pigeon-houfe) To what length can I go in defending a field of com againft my 

neighbour's pigeons, 14. 
Poinding) Competition between poinders in the fame (hop or warehoufe, 140. 
Police) It belongs to the magiftrates to enaO: regulations between the taylors and 
their journeymen, 268. Combination among, the wool-combers of Aberdeen 
erefting themfelves into a fociety, collefting money, &c. may be repreffed by 
the magiftrates, 269. Such a combination affords no adion againft any of the 
fubfcribers, 312. 
Prcfcription) Poffeffion during 40 years upon a title of abfolute property, liberates 
the poifeffor from all limitations and irritancies impofed by his predeceffor, 41. 
Minority interrupts the pofitive prcfcription, 94, A charter from the Crown 
erefting a village into a burgh of barony in favour of the proprietor, and binding 
him to apply the cuftoms for the ufe of the burgh ; whether is he relieved from 
this obligation by the negative prefcriptioh, 1 00. Statute pf limitation in Eng- 
land does not apply to the debtor during his refidence in Scotland, 113. Can 
the pofitive prcfcription obtain independent of the negative, 164. What inter- 
rupts the negative prcfcription, 164. The aft 1669 about interruption of prc- 
fcription, explained, 247. A cautioner has not the benefit of the aft 1695, 
where the term of payment of the bond is more than feven years after the date, 
253. An inhibition of teinds interrupts not the pofitive prcfcription of a right to 
teinds, 305. Our pofitive prcfcription compared witli the Roman ufucaph^ 312. 
The privilege of the Saturday*s-flap is not loft l)y the negative prcfcription, 316. 
Prifon^dues) 20* 

Prifoner) 
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Prilbncr) In a procefs of damages againft magiftratcs for fuffcring a prifoncr to 
ticzipt^ cul incumbit probation "whahcT on the magi ft rate that they did their duty, 
or on the creditor that they were negligent, 1 74. When a prifoncr for debt 
efcapes, >vhat Is fuificient difcuifion to pave the way for an adion againft the ma- 
giftratcs who zxc fubjidiarie liable, 283. 

Promifc) A proniife to fell land is effedua! in law, 239. 

Proof) To prove interruption of prefcription, prefumptive evidence is fuftained, 
though (hort of complete legal evidence, 31. Of a letter being fent to the poft- 
houfe inclofing bank-notes, 33, With regard to marriages, births, and burials 
in Scotland, they are undcrftood to be notorious, and not to require proof unlefs 
controverted, 38. Where a claim is founded on the death of a perfon abroad, 
the death jnuft be proved quia adori incumbit probatio : Where founded on 
the life of a perfon abroad, life muft be proved, 39. Whatever is relevant 
muft be admitted to proof; and every relevant faft is competent to be proved 
by witneffes, 193. 

Property) The working with a forge in the upper ftorey of an urban tenement is a 
nuifance, 175. A man muft not ufe his property to the hurt of another; but 
he is not bound to make a ditch in his own land for carrying off" his neighbour's 
water, 266. In what cafes is delivery necefTary to transfer property, 280. Can 
a river be appropriated, or any of its feeders, 331. 

Provifion to heirs and children) A man in a poftnuptial contraft of marriage, 
bound himfelf to fatisfy and pay " to a fon already procreated, and to his other 
" fons that fhall exift, the fum of 18,000 merks, together with half of the con- 
" queft." ITiis claufe imports only a provifion of fucceflion, 84. A provifion 
in a contraQ: of marriage of a certain fum to the huft)and and wife, the longeft 
liver in liferent, and to the heirs and bairns of the marriage in fee, whether docs 
it require a fervice to the heir of the marriage ? 232. After providing the 
eftate to the eldeft fon of the firft marriage, and making adequate provifions to 
a ftcond wife and her children, additional provifions to them will not be fuftain- 
ed, 237. A man who in his contrail of marriage has provided his eftate to the 
heirs of the marriage, can he alter that provifion where the heir is bankrupt, 
251. 
Public officer) A feffion-clerk may be turned out vidfa6li^ at the difcretion of the 
fcflion, but not arbitrarily, 152. 

R. 

Ranking) Competition of creditors on a bankrupt eftate, 75. In a competition 
between his Majefty and other creditors, what is the rule of ranking, 86. The 
purchafer of a bankrupt eftate, accounting for the price, can only have credit for 
the debts ranked when he aftually paid the fame, 161. A procefs of ranking, 
how far it renders the fubjeft litigious, 316. 

Rcgifter) Way of redifying an erronet)us charter after being put on record, 242. 

Relief) Competent to a cautioner where there is more than one obligant, 27. 

Remainder man) Introduced into Scotland in the cafe of forfeiture, 181. 

Removing) When a tenant, who poffeffes by a liferent-tack, dies, the proprietor 
may enter at Ihort hand without giving any warning, 221. In a removing on 
the aft.of federunt 1756, the tenant can neither be decerned to remove nor to 
find caution, unlefs a year's rent be due at the date of the decree, 277. 

Rental) 
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Rental) A perpetual rental not good againfl: a purcbafer of the property, 1 1. 
Kent-charge) A real right is equivalent to an infeftment of annualrent, 251. 

S. 
Sale) One who purchafes goods for a declared purpofe, is not bound to receive 

them unlefs they anfwer that purpofe, 309. 
Salmon«fifhing) Where the river has 4;ihanged its courfe, 36. Wh*t is meant by 

the q/ietimjlummsj 37. The hecks of a cruive ought to be perpendicular, 267. 

The privilege of the Saturday's flap is not loft by the negative prefcrip- 

tion, 316. 
Schools and colleges) Such feuars only who pay cefs are entitled to vote in the 

eledion of a fchoolmafter, 257. 
Service) as heir of entail, without mentioning the entail, what eflfed has it, 53* 

Whether a fervice be neceffary to the heir of a tackfman for'diallenging a con- 

veyancc of the tack by his predeceflbr, 83. An offer to prove a nearer heir is 

not admitted in a fervice, 315. 
Smuggling) Is not an innocent misfortune to relieve from wearing the dyvour ha- 
bit, 3- 
Solidum et pro raid) In a trading company, having a joint ftock compofed of fums 

fubfcribed by the partners, no partner is liable beyopd his fubfcription, 191. 
Sponfio ludicra^ 45. 

Statute) What Britifli ftatutes extend to Scotland, 42. 
Stent^mafters) Hiftoryof, 21 u 
Sterility)- See Tatk. 
Stile, old and new) The deceafed minifter who furvivcs Michaelmas old ftile, ha* 

right to the whole year's ftipend, 185. 
Stipend) What becomes of the ftipend, in cafe of competing prefentees, 22. 
Subftitute and conditional inftitute) Diftinguifhed, 167. . 
Succeilion) The heir in enftence, when the fucceflion opens, is entitled to enter 

notwithftanding a nearer in hope ; but is bound to denude when a nearer heir 

cxifts, 153- 
Summons) A blank left in a fummons of fale to be filled up afterwards with the 

names of the creditors, 289. 
Superior and vaffal) No regulation by a baron with refpeft to brewing or vending 
. ale within the barony, is binding on thofe whp liave feus or tacks of a date more 

early than the regulation, 257. 
S^rr^gatumy i, 21. 

T. 

Tacit relocation). See Teind. 

Tack) What fort of ftcrility will relieve from the tack-duty, 264. A tenant can- 
not fell dung, 329. 

Teind) The proper claufe for conveying teind, 55. The ttinds of annexed pro- 
perty are &leable, 135. A proprietor, who obtains from exchequer a tack of 
his teind muft communicate the benefit to the liferentrix, 157. The titular de- 
manding hi^ parfonage-teind, muft carry it himfelf from the field, 200. Citation 
in a proceis for the fall teind interrupts tacit relocation, 277. 

Tttfi Tenor) 
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Tenor) An zQion for proving tbe tenor k only necefTary to found a procefs, not 
where the documents are infifted on to verify a defence, 74. Where a patent of 
peerage is lod, the perfon in pofleffion of the peerage has no occaiEon to prove 
the tenor, ^i^^. 

Terce) The relid of a nominal fiar is not intitled to a terce, 141 • 159, 

Teftamcni) Made by a perfon in a wavering and infirm ftate of mind to a ftrangcr 
without any rational motive, will be reduced, otherways where granted to a near 
relation, 207. 

Theft-boot) What is fufficlent to qualify thcft-bopt, 177. 

Thirlage) A proprietor fubjefted to a thirlage, cannot ereft a corn-mill within the 
lands thirled, 48. 186. 230. Nor even a fleel-mili, 69. Lands within a barony 
are underftood to be aftrided to the mill of the barony by paying in-town mul- 
ture, without neceility for the proprietor of the mill to produce any document in 
writing, 68. Hiftory of thiriage, 69. The teind is not underftood to be thirled 
unlefs where paid to tlie titular in meal, 319. 

Title) What title neccffary in a procefs for dividing a commonty, yy. An apparent 
heir is entitled to bring a redudion of a difpofition obtained from his predeceflbr 
by fraud. But a ratification by a prior apparent heir excludes him, 238. 

Trufl-right) Form of denuding truftecs and invefting the perfon for wbofe behoof 
the truft was eftablifhed, 143. What truft-rights are rendered ineffe&ual by 
non-acceptance of the truftees, 25* A trufl-right of a confiderable fubjeft direc- 
ting the yeariy produft to be beftowed on the granter's dependents at the difcre- 
tion of the truftecs, is rendered ineflFeSual by their non-acceptance, 199. Where 
a truft is at an end, what is the form of making up titles to the truft-fubjeft, 203^ 
Docs the office of truftees in a contract of marriage fall by the death of the huf- 

. band, 314. A truftee is bound to communicate eafes, 327. 

Turpis cau/dj) 11. 

Tutor) Sale of the pupil'g land^ir;^ decreto^ what eflfeft it has, 304. 

U. 

Vagrant) A pauper muft be maintained by the parifli in which he refided the laft 
three years before he needed charity, 329. 

Valuation) Rule forfplitting a valuation of lands valued incumulo^ ^6. 

Verbal injury) Whether the Commiflary Court be not the only Court at the firit 
infbnce for repairing a verbal injury 305. An adio injuriarum requires dolus ma- 
lm for its foundation, 307. 

Ultimus bares) A donator of ultmus\bares is intitled to reduce a death-bed deed, 64. 

Ufucapio) Differs from our pofitive prefcription, 312. 

w. 

Wadfct) In an order of redemption the wadfetter is net bound to accept of bank- 
notes inftead of current coin, 150. A procefs for redeeming land is competent 
without a previous order of redemption, 150. An eik to the reverfion is not 
efiedual againft adjudgers, 184. 

VTitnefs) In a complaint for an undue eleftion of magiftrates and councillors, who 
are habile witnefTcs, 318. 

Wood) The proprietor dying after having fold a wood, but before it was inth-ely 
cut, the price of what was cut during his life goes to his executor, 246# 

. Writ) 
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Writ) In what cafes ellentia], 24. Mutual miflives though not holograph, are fuffi- 
cient to defend the tenant in pofleffion, 24. The a£l 8o. parliament 15799 re- 
quiring that witnefles to the fubfcription of a notary be defigned, extended to 
witnefles adhibited to the fubfcription of the parties themfelves, 79. It appearing 
from occular infpedion that a writ was fiibfcribed by the party before the telling 
claufe was inferted, is the writ effedlual in law, 8 f • Delivery of a bond, for whofe 
behoof is it prefumed to be, 121. Vitiation of a writ, what effeft ought it to 
have, 225. Does the acknowledgement of the fubfcription fupply the want of 
ihe dcfignation of the witnefles, 289^ 
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